





CASES 


ARGUED AND DETERMINED 


IN THE 


SUPREME COURT OF THE STATE OF GEORGIA, 
AT MACON, 


FEBRUARY TERM, 1849. 





No. 33.—Grorce W. Towns, Governor, &c. for the use, &c. 
plaintiff in error, vs. Euan Hicks and Ewert Wess, defen- 


dants. 


[1.] Where an action on a Sheriffs bond is brought for the purpose of recov- 
ering a sum of money, found to be due by an order absolute upon a rule 
against the Sheriff, to two jointly, it is no objection to the sufficiency of the 
breaches assigned, that the declaration does not state the amount of the in- 
terestof each in that sum. 

[2.] An execution issued upon an order absolute against the Sheriff, is irregular 
and void, the proper remedy being an attachment. The sureties on his 
bond are not, however, discharged on that account, their liability being for 
the official default of their principal, which is established by the judgment 
on the rule. 

[3.] A judgment against a Sheriff on a rule to pay over money, is not satis- 
faction, and no discharge of the sureties on his bond until it is paid. 


Action on Sheriff’s bond, in Crawford Superior Court. Tried 
before Judge Scarsoroven, August Term, 1848. 


Suit was commenced in the Superior Court of Crawford Coun- 
ty, in the name of George W. Towns, Governor, &c. for the use 
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of George Moore and Matthew H. Myrick, which petition show- 
ed, “that Elijah Hicks and Ewell Webb, both of said County, 
are indebted to your petitioners in the sum of twenty thousand 
dollars.” 

“ For that,” &c. setting out the official bond of the said Elijah 
Hicks as Sheriff of said County. 

The breach alleged was as follows: “ And your petitioner avers, 
that notwithstanding the said bond, the said Elijah Hicks hath 
not well and truly done and performed all and singular the duties 
required of him by virtue of his said office of Sheriff as aforesaid, 
according to law and the trust reposed in him; but, on the con- 
trary, hath acted unfaithfully, illegally and improperly in his said 
office, in this, that the said George Moore prosecuted to judg- 
ment and fi. fa. on attachment, a certain claim of him, the said 
George Moore, against certain persons, to wit: Elkana Sawyer 
and Littleberry Boon, inthe County of Crawford aforesaid, (the 
said Elijah Hicks then and there acting as Sheriff of said Coun- 
ty,) which said claim, at the date of the judgment, to wit: the 
day of November, in the year 1842, amounted to the sum 
of $928 98 principal, $68 03 interest, besides cost; and your 
petitioner showeth, that the said Matthew H. Myrick prosecuted 
in said County a certain claim of him, the said Matthew H. 
against the said Elkana Sawyer to judgment and fi. fa. (he, the 
said Hicks, being ‘then and there Sheriff of said County,) which 
said judgment was on day of November, in the year 1842, 
was for the sum of $747 41 principal, and $54 81 interest, he- 
sides cost—each of which judgments were obtained in the Infe- 
rior Court of said County, and each of which bound negro pro- 
perty, then in the hands of said Hicks, levied on as the property 
of said Boon and Sawyer. 

And your petitioner farther showeth, that the said George 
Moore and the said Matthew H. Myrick, purchased and took by 
legal assignment to the said Matthew, for his and the said George’s 
use, of and from one Littleberry Lucas, a certain fi. fa. against 
the said Elkana Sawyer and the said Littleberry Boon, (which 
also bound the negro property then levied on in the hands of said 
Hicks as Sheriff aforesaid,) obtained in the Superior Court of the 
County aforesaid, the amount of which, at the date of the judg- 
ment, viz: the day of August, 1842, was $1278 princi- 
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MACON, FEBRUARY TERM, 1849. 241 
Towns vs. Hicks and Webb. 








were in the hands of the said Hicks, as Sheriff aforesaid, who 
had in his possession, and levied on at the instance of the said 
Moore, Myrick, Lucas and others, some thirteen negro slaves, the 
property of the said Elkana Sawyer and Littleberry Boon, which 
said slaves were then and there subject to the payment of the 
debts of the said Boon and the said Sawyer, and which said 
slaves he, the said Hicks, as Sheriff aforesaid, sold for the sum of 
$3,600, or some other large sum, to your petitioner unknown; 
and your petitioner avers said fi. fas. are lost, so that they can- 
not be more fully set out here. 

And your petitioner showeth that, after the said. Elijah H. had 
sold said negroes, as Sheriff aforesaid, the said George Moore 
and Matthew H. Myrick demanded of said Hicks the amount 
due to them on account of the said fi. fas. aforesaid; and your 
petitioner avers, there was then and there due on said fi. fas. the 
sum of $1,025 06, besides interest, due 8th day of August, 1846 ; 
which payment being refused, the said Moore and Myrick, by 
their attornies at law, Amos W. Hammond and Thomas C. How- 
ard, ruled the said Hicks for the same; on which said rule an is- 
sue was made up and tried, between the said Hicks, as Sheriff, 
and the said George Moore and Matthew H. Myrick, (and others,) 
in Crawford Superior Court, when the said Moore and Myrick 
recovered of said Hicks, as Sheriff, the sum of $1,024 06; and the 
said Hicks being then and there dissatisfied, by bill of exceptions 
and writ of error, removed said cause to the Supreme Court of 
this State, where the judgment last mentioned was affirmed; on 
which a fi. fa. was issued, on the 14th June, 1847, for the sum 
last above mentioned, with interest thereon from 8th August, 
1846, which said fi. fa. was, on the 28th June, 1847, returned by 
the then Sheriff of Crawford County, where Hicks then resided, 


‘no property.’ ”’ 

At the August Term, 1848, Judge Scarborough presiding, the 
defendant demurred to the declaration on several grounds— 
among others, | 

Because no sufficient breach, under the Act of 1847, or the Sta- 
tute of 8th and 9th William III. was alleged, and the amount 
Moore and Myrick are severally entitled to is not shown. 

Because a fi. fa. issued upon a rule absolute is void, if against 
a Sheriff; and 
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Because a rule nisi and absolute against a Sheriff is a discharge 
of the securities. 

The Judge sustained the demurrer on these three several 
grounds, and this decision is alleged to be erroneous. 


A. Hammonp and G. R. Hunter, for plaintiff in error, cited : 


1 Chit. Pl. 236. 2 Kelly, 474, 257. 2 Bailey S. C. Rep. 214, 
362. 5 Binney, 184. 6 Cranch, 253. 4 McCord, 458. 


GREEN & Cansey and S. Hatt, for defendants in error. 
By the Court.—Nisset, J. delivering the opinion. 


[1.] The breaches in this case are sufficient. In addition to the 
general breach assigned, the plaintiff assigns special breaches, 
with quite sufficient distinctness and particularity. They are issua- 
ble; that is, the defendant is clearly notified of what constitutes 
the ground of damage to the plaintiff. He is informed of what 
he is to defend against. The plaintiff avers that the usees were 
both judgment creditors of certain persons; states the amount 
of each judgment; that executions issued on them and were le- 
vied by the Sheriff on certain slaves; that a large amount of mo- 
ney was raised from the sale of the slaves, and went into the 
hands of the Sheriff. He also avers, that the usees, Moore and 
Myrick, were also the owners, by assignment to them, of another 
judgment against the same defendants, the amount of which is 
stated, which had also a lien upon the same fund. He states the 
aggregate amount due to them upon these three judgments ; also, 
that a rule was moved against the Sheriff for the money; that an 
issue was formed thereon and sent to a Jury, and a verdict ren- 
dered against him for the amount due to them on all these judg- 
ments; that a judgment was entered in their favor for that sum, 
upon which execution issued, and upon which execution there 
was a return of nulla bona, and therefore, he says, they are dam- 
aged, &c. One of the arguments advanced against the sufficiency 
of the assignment of breaches is, that the declaration does not state 
the amount due upon these judgments severally, to each of the 
usees, That, we think, was not necessary. Each judgment, its 
amount, &c. is set forth—upon a rule against the Sheriff a judg- 
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ment for a specific sum is awarded in their favor jointly. By 
judgment of the Court, the Sheriff is in default to them that sum, 
and they sue jointly upon his bond to recover that sum. A re- 
covery in this action would be a good bar to any subsequent se- 
veral action on the bond brought by either of them. 

[2.] The Court below held, that the execution which issued on 
the judgment on the rule against the Sheriff, was irregular and 
void, and therefore the action could not be sustained upon the 
bond against the Sheriff and his sureties. We agree wh the 
Court, that the execution was irregular and void, but we deny 
the consequence deduced from that fact by the Court. It does 
not follow, that because the issuing of an execution upon the or- 
der absolute, or the judgment of the Court, was irregular, the 

, plaintiffs have no right to proceed upon the bond for the default of 
the Sheriff. The proceeding against the Sheriff, by rule, is not 
a suit in which a judgment is rendered on a verdict, which may 
be enforced by process of jeri facias. It is a proceeding addres- 
sed to the Court. There may, or may not, be any issue of fact to 
be tried by a Jury. If there is none, the Court grants an order 
that the Sheriff pay over the money to the persons entitled to it ; 
that is the judgment of the Court, that so much money is in the 
hands of its officer, and that he pay it. If there is an issue of 
fact sent to a Jury, (as in this case,) it is for the purpose of in- 
forming the mind of the Court—of instructing its conscience— 
for money rules against the Sheriff are in the nature of equitable 
proceedings before a Chancellor. When that is done, the Court 
will, as where there is no issue, award its judgment. In either 
case, the Sheriff refusing to comply, is in contempt, and the pro- 
per proceeding against him is an attachment for the contempt. 

[3.] But what then? Is the party injured by the fault of the 
Sheriff, denied his remedy on the bond? By no means. The 
reasoning upon which the Court below went, must have been af- 
ter this fashion, I suppose: a return of nulla bona upon a fi. fa. 
against the Sheriff is necessary to charge his sureties; there is a 
Ji. fa. in this case against the Sheriff and a return of nulia bona; 
but the 7. fa. and the return are void ; therefore the sureties are 
not liable on the bond. The vice of which reasoning is found in 
the assumption that a return of nulla bona is necessary to charge 
the sureties. Their undertaking is to make good the official de- 
faults of their principal. That default is, in this case, established 
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by the judgment on the rule; that fixes their liability. Equally 
unfounded is the idea that a rule absolute against the Sheriff is a 
satisfaction, and therefore the sureties are not liable. As before 
stated, it ascertains, in the most solemn form, his default, to pro- 
tect against which the bond is given, and their liability continues 
until that is paid. 

Let the judgment be reversed on the three grounds taken in 
the assignment. 





No. 34.—Georce W. Crawrorp, Gov. &c. for the use, &c. plain- 
tiff in error, vs. THomas ANDREws and others, defendants. 


{1.] In an action of debt against the Sheriff, on his official bond, for an es- 
cape on mense process, the insolvency of the original debtor may be givenin 
evidence by the defendant in mitigation of damages; the injury actually 
sustained by the plaintiff, and not the specific amount of his debt, being the 
measure of damages. 

[2.] The opinion of a witness may be given in evidence as to the insolvency 
of a party, provided it is accompanied by the facts upon which the opinion 
is founded. 


Debt on official bond, in Crawford Superior Court. Tried be- 
fore Judge Scarzoroven, August Term, 1848. 


This was an action of debt on the official bond of Thomas An- 
drews, as Sheriff of Crawford County. 

The breach alleged was, that Enos R. Flewellen, the usee of 
the plaintiff, had taken out a bad process against one Thomas 
Cochran, under which Cochran was arrested by the said An- 
drews, as Sheriff; that Cochran gave bail, who subsequently sur- 
rendered him to the Sheriff, who “suffered and permitted the said 
Cochran to escape and go at large ;” that Flewellen had obtained 
judgment against Cochran, and a fi. fa. had issued and been re- 
turned “nulla bona,” and aca. sa. on which said Sheriff had re- 
turned “ non est inventus.” 

Upon the trial, at August Term, 1848, before J udge ScarBor- 
ough, the defendants offered to prove the insolvency of said 
Cochran, which testimony was objected to by counsel for plain- 
tiff— 
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1. Because in an action upon the Sheriffs bond, for a failure to 
perform his duty, he could not excuse such non-performance of 
duty, by showing the insolvency of the party. The debt, and not 
the ability to pay, is the measure of damages in such a case. 

2. A fi. fa. having been given in evidence against said Coch- 
ran, with a return, properly indorsed, of “nulla bona,” the evi- 
dence of witnesses as to their opinions and belief of said-Coch- 
ran’s solvency should not be admitted. 

Which objections were overruled by the Court and the testi- 
mony admitted. To which decision plaintiff excepted. 

The Court charged the Jury, “ if they should believe, from the 
evidence, that Cochran was wholly insolvent, they were to find 
only nominal damages for the plaintiff; but if, on the contrary, 
they believed he was able to pay the full amount of the execution, 
then they should find that for the plaintiff, or such sum as they 
believed, from the testimony, Cochran was able to pay, and no 
more, for that was the extent of the plaintiff’s loss, and must be 
the measure of his damages.” 

To which charge of the Court the plaintiff excepted ; and up- 
on these several exceptions error has been assigned. 


Por & Nisset and Samu. Hatt, for plaintiff in error. 
G. R. Hunter and G. J. Green, for defendants. 
Summary of briefof Samuei Hatt, for plaintiff in error. 


1st, The Sheriff is a judicial and not a ministerial officer. The 
defence here set up would make him a judicial officer. 8 Bac. 
Abr. tit. Sheriff; (M.) 2 Scott vs. Shaw, 13 J. R. 378. 15 Wend. 
377. 1 Ib. 16. 

2d. It is only on actions on the case for an escape that the dam- 
ages are left discretionary with the Jury. 1J.R.215. 1 Wend. 
115. Bonafous vs. Walker, 2 Term, 126. 

3d. That even in actions on the case, where the escape, charg- 
ed is voluntary, the Jury must give the amount of the debt, un- 
less the Sheriff will first make oath, in writing, that the escape 
was against his will. Sand 9 Wm. III. ch. 27. Schley’s Dig. 297. 

4th. But in actions of debt for escape, the Jury must give the 
whole amount proven to be due, or nothing. This being the con- 
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struction placed by the English Courts upon 13 Ed. I. Westm. 2, 
and 1 Rich. II. ch. 12. Schley, 129. Bonafous vs. Walker, 2 
Term, 126. Wolverton vs. the Commonwealth,7 S. & R. 263. 
Prince, 431. 1 Kelly, 543. 15 Mass.87. 14 Pick. 171. 

5th. The Sheriff and his sureties in this action stand in the 
place of bail, and bail cannot give in evidence the circumstances 
of their principal to avoid liability on their part. 

6th. This defence seeks to put the Sheriff in the defendant’s 
place, and the defendant, under the circumstances of this case, 
could not have availed himself of the benefit of the Insolvent 
Laws. 

7th. That it is impossible to substitute the Sheriff for the debt- 
or, inasmuch as the benefit of the Insolvent Laws is a strictly per- 
sonal right, which the law does not, and the debtor cannot, dele- 
gate to any other person. 2 Co. Lit. 267, 280. Prince, 286, 293. 

8th. The opinion of the witness as to the insolvency of the de- 
fendant was inadmissible. Chit.on Cont.81. Doe ex dem. Gate- 
house vs. Reese, 4 Bingham’s N. C. 384. Shears vs. Rogers, 23 
Eng. Com. Law R.99. DeTaste vs. LaTavernier, 1 Keen, 161. 
Kolb vs. Whitely, 3 Gill & J. 188. 2 Hill & Cowen’s Notes to 
Phil. on Ev. 586, note 445. 1 Ph. on Ev. 290, note 529. 2 Ib. 
759. Robertson vs. Beavers, 3 Porter’s Rep.385. 


Hunter, for defendants, submitted a brief, contending— 


1st. That if an action lies in this case at all, that case was the 
proper remedy, it being brought to recover for an escape on mesne 
and not on final process. Neal vs. Haygood, admr. of Hendon, 1 
Kelly, 514. That debt is the proper remedy only for an escape 
on execution or final process. See 7 J. R. 164. 5 16.89. Af- 
ter a voluntary escape under a writ of execution, Sheriff cannot 
retake the debtor; but if he were in custody upon mesne process, 
the Sheriff may retake him at any time before the return of the 
writ, and if the debtor is forthcoming, ready to answer to a ca. 
sa. if plaintiff thinks proper to charge him in execution, that is a 
good defence for the Sheriff when sued for an escape on mesne 
process. Archib’ld Pr.84,’5. 10J. R. 562. Allen on Sheriffs, 
237. 6 Cowen, 732. 3 Bacon, 404. 

2d. The Sheriff having the privilege, by law, of permitting his 
prisoner on mesne process to go at large, he has not been guilty 
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of any malfeasance or nonfeasance, for which he or his securities 
can be made liable in this action. To have made the Sheriff lia- 
ble, plaintiff should have issued ca. sa. upon the final judgment 
as soon as the law would permit it to be done, and if the Sheriff 
failed to produce the body of Cochran, he and his securities would 
be liable. 

3d. The Court below did not err in receiving evidence on the 
trial to show the insolvency of Cochran. Van Slyck vs. Hoge- 
boom, 6 J. R. 270. 7 J. R.188. 2 Term R. 126. 17 Wendell 
R. 543. Allen on Sheriffs, 227. 8 Bacon Ab. new ed.721,’2. 6 
Pickering, Brooks vs. Hoyt, 468. 


By the Court—Lumprkin, J. delivering the opinion. 


The very able brief of the learned Counsel for the plaintiff in 
error, has presented fairly, and discussed fully, the only two ques- 
tions which arise on the record: 

1st. Whether any testimony of Cochran’s insolvency should have 
been received. 

2ndly. Admitting the insolvency of the party to be a good de- 
fence, was it admissible to establish it by such testimony as was 
adduced on the trial ? 

It will be my aim to sustain the affirmative of both these pro- 
positions. 

[1.] This action is brought against the Sheriff for an escape on 
mesne process. Now, we hold the law to be incontrovertibly 
settled, that for an escape on mesne process, no action lies unless 
some damage has been sustained, and that the plaintiff is only en- 
titled to recover such damages as he can show he has sustained. 
If he has lost the whole debt, the Jury must give him damages 
to that extent, together with what he has lost in costs; if he can 
still recover his debt, the damages may be diminished accord- 
ingly. Scott vs. Harley, 1 M. § Rob. 227. Morris vs. Robinson, 
3 B. & C. 206. Bonafous vs. Walker, 2 T. R.126. Gabel vs. 
Perchard, 2 Hust. 532. For an escape on mesne process, (says 
Allen on Sheriffs, 227,) the only civil remedy against the Sheriff 
is by an action on the case; the plaintiff can recover damages 
only for what he has lost by the escape; and the Jury may find 
such damages as they think the plaintiff has sustained, under all 
the circumstances. 7 Johns. Rep. 189. This action on the case 
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is given to the plaintiff by way of indemnity for the actual injury 
which he sustains by reason of the escape. The Jury are not 
confined to the exact damage in the final judgment, or to the 
amount of the plaintiff’s demand, but have a power and discretion 
to assess such damages as they shall suppose the plaintiff has 
sustained, under all the circumstances of the case. 5 T. &. 40. 
2 Wils. Rep. 295. 6 Johns. R. 270. 2 Mass. Rep. 526. Thus 
the insolvency of the prisoner, or the payment of the demand by 
him, can always be given in evidence in mitigation of damages. 
And where the Jury in such case gave nominal damages only, the 
Court refused to set aside the verdict. 7 Johns. Rep. 189. And 
it would seem that in an action on the case against the Sheriff, 
even for a voluntary escape, the measure of damages is the actual 
loss or injury sustained by the plaintiff. 17 Wend. Rep. 543. 

But the doctrine goes farther ; and in an action on the case for 
an escape, even on final as well as on mesne process, the measure 
of damages is the actual injury received by the plaintiff; and it 
was to relieve creditors in this particular, that the Statute of 1 
Richard II. c. 12, (Schley, 129,) was passed, giving an action of 
debt, wherein the measure of damages for the escape was neither 
more nor less than the debt. But the provisions of this Act are 
expressly restricted to “escapes of prisoners confined on final 
process,” and, of course, has no application to the case under con- 
sideration. 

I deem it unnecessary to refer to the Statute of 8 and 9 Wil- 
liam III. ch. 27, (Schley, 297,) the sixth section of which forbids 
any special plea by the Sheriff, when sued for an escape, unless 
he will first make affidavit that the escape was without his con- 
sent. On the trial below, there was no demurrer to the plea, nor 
was this question, now urged for the first time in argument, ever 
made or adjudicated in the Superior Court. We cannot, there- 
fore, take cognizance of it. 

And this brings us to the examination of the Judiciary Act of 
1799. The 49th section of this Act makes Sheriffs liable “ to all 
suits, actions, penalties and disabilities whatever, which they, or 
either of them, may incur for or on account of the escape of any 
prisoners, in the same manner as they have heretofore been liable 
by laws in force tn this State.” Prince, 439. But by the laws 
before that time in force in this State, Sheriffs could only be made 
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liable for the dedt of the plaintiff, in an action of debt for an es- 
cape, on final process. 

The 46th section requires the Sheriff to give bond in the sum 
of $20,000, for the faithful performance of his official duty, by 
himself and deputy ; and it farther provides, that this bond shall 
remain in the office of the Clerk of the Superior Court of the 
County for which the Sheriff is commissioned, and may be sued 
for, by order of said Court, for the satisfaction of the public, or 
persons aggrieved by the misconduct of the Sheriff or his deputy. 
Prince, 430. 

Now, the argument is, that the plaintiff has his election to bring 
debt or covenant, for a breach of the bond; and that if he elects 
to bring debt, that he has the right, in analogy to the Statute of 
Richard, to recover the whole amount of his demand. We can 
not concur in this conclusion. Suppose the Sheriff levies on pro- 
perty worth $200 only, by virtue of an execution for $1000, and 
the property is lost, neither by the act of God or the public ene- 
my, so as to charge the Sheriff and his securities on the bond with 
its value, would it be pretended that in an action of debt on the 
bond, the amount of the plaintiff’s demand would be the measure 
of damages? And yet this result is inevitable if the recovery is 
to be regulated by the form of action or the remedy, instead of 
the character of the process upon which the party escaping is 
confined. 

But the very language of the Act contravenes the plaintiff’s 
position. It purports to give satisfaction to the injured party, not 
for his debt, but for the misconduct of the Sheriff. Whatever sum, 
therefore, will cover that default, is necessarily the measure of 
damages in every case. 

But suppose the plaintiff bring debt upon the Sheriff’s bond, 
he must assign breaches, and even then he is not entitled to re- 
cover damages on the breaches assigned, without proof of the 
extent of the loss sustained. The recovery upon penal bonds 
is in damages. 

But the case of Wolverton vs. the Commonwealth, (7 Serg. § 
Rawl. 273,) is relied on in support of the plaintiff’s case. The 
facts of that decision appear to have been misapprehended by 
the learned and indefatigable counsel in the preparation of his 
brief. He says, that it “was an action on the Sheriff’s bond for 
an escape on mesne process, and that it was held that the insolven- 

VOL. VI. 32 











250 SUPREME COURT OF GEORGIA. 


Crawford vs. Andrews and others. 








cy of the party escaping, afforded the Sheriff no defence, as this 
circumstance could not affect the damages in an action of debt.” 
See p. 5, Brief. 

The facts of the Pennsylvania case were these: A scire facias 
was issued on a recognizance in the sum of $5000, entered into 
on the 16th of October, 1816, by Stephen Wolverton, Rufus 8. 
Reed and Benjamin Wallace, to the Commonwealth of Pennsyl- 
vania, conditioned that Wolverton should perform the office of 
Sheriff for the County of Erie, for the next three years. The 
scire facias was for the use of Eli Hart and John Lay, trading 
under the firm of Hart & Co. and was returnable to December 
Term, 1817. It alleged generally a breach of the condition. 
The defendants pleaded generally, that Wolverton had well and 
truly performed all the duties of a Sheriff, faithfully executed all 
process, paid over all monies, &c. The plaintiffs replied, setting 
out a particular breach: That on the 1st of May, 1817, a certain 
Edwin Forbes was committed to the jail of the County, and in 
the custody of the said Sheriff, by virtue of an execution issued by 
George Moore, a Justice of the Peace, at the suit of Hart & Co. 
for $117 77, on a judgment obtained by confession, pursuant to 
the Act of Assembly, and the Sheriff suffered Forbes to escape and 
go atlarge. The defendants rejoined, denying that Forbes was in 
custody under the execution, but averring, that having applied for 
the benefit of the Acts of Insolvency, he had, at his examination, 
been committed under those Acts, in acharge of fraud, which the 
defendants insisted was a virtual discharge of his person, under 
the execution. The plaintiffs sur-rejoined, that Forbes was in cus- 
tody under the execution, and on this issue was joined. 

The remedy here was scire facias on the recognizance, and not 
debt, and the escape was upon jinal and not mesne process. The 
Court, under these circumstances, refused to admit evidence of 
the insolvency of Forbes—and we think rightfully—for while 
the Constitution of this State, and our Insolvent Acts passed in 
pursuance thereof, protect the person of the debtor from impris- 
onment, after he has bona fide delivered all his estate, real and 
personal, for the use of his creditors, yet if he be convicted of 
fraud or concealment, he shall remain in custody. 

So far from this precedent being for the plaintiff in error, it is 
directly against him; for Gibson, Justice, in delivering the opin- 
ion of the Court, says: “The last point is the admissibility of evi- 
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dence to shew that Forbes was insolvent, which was offered to 
show the extent of the plaintiff’s actual loss from the escape. 
Such evidence would unquestionably be competent in an action for an 
escape on mesne process ; but imprisonment of the body on a com- 
mitment in execution, is in contemplation of the law full satisfac- 
tion of the debt, and a right of which the Sheriff cannot deprive 
the plaintiff without paying for it, not only its actual but its legal 
value. This right is the creditor’s property, and cannot be taken 
from him at a less price than the law has set upon it. Such, in 
this respect, is the reasoning of the law, which, though artificial, 
is conclusive.” 

It is true, however, that cases are to be found in the Pennsyl- 
vania Reports, where the distinction here taken is recognized, 
viz: that the form of the remedy determines the measure of 
damages, and that where dedt is brought on a Sheriff’s official 
bond for the escape of a defendant, evidence of the insolvency of 
the debtor, at the time of the escape, is immaterial and inadmis- 
sible. Snyder vs. the Commonwealth, 1 Pennsylvania Rep. 94. 3 
Barr. Rep. 269. But, to my mind, this doctrine is by no means 
satisfactory. By the English Law, in an action of debt against 
the Sheriff for an escape under execution, the amount of the debt 
was the measure of damages ; but in debt on a penal bond, the 
actual injury sustained is always the measure of damages. The 
analogy growing, therefore, out of the form of the action, does not 
hold. 

Upon this point, then, the case is clearly with the defendant in 
error, both upon principle and authority, as wellin England as in 
this country. For an escape on mesne process, whatever remedy 
is pursued, the actual amount of the debt has never been held to 
be the measure of damages. 

[2.]| The second exception is, as to the character of the testimo- 
ny by which the Sheriff proposed to prove the insolvency of 
Cochran, the original debtor. This point is thus stated in the 
record: “ Because a fi. fa. having been given in evidence against 
said Cochran, with a return, properly indorsed, of “nulla bona,” 
plaintiff objected to the evidence of witnesses as to their opinion 
and belief of said Cochran’s solvency.” 

This objection comes, I would respectfully suggest, rather awk- 
wardly from the plaintiff. He complains that secondary and infe- 
rior testimony was adduced of the insolvency of Cochran, after 
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he himself had offered to the Jury the highest and best evidence 
of that fact, namely: the execution in his favor against Cochran, 
with the return of “zulla bona’ thereon! And so far from at- 
tempting to controvert this entry, he says it was “properly” in- 
dorsed there! 

What then if we should overrule the opinion of the presiding 
Judge, as to the competency of the witnesses who were objected 
to; ought we, on that account, to remand the cause? We think 
not ; for here was, to say the least of it, presumptive or prima fa- 
cie proof of the defendant’s insolvency, submitted to the Jury by 
the plaintiff himself, and uncontradicted or rebutted by him, and 
which fully authorized the verdict which they found. 

On general principles, however, we hold that the testimony was 
legal. It is true that the witnesses testify as to their belief, but 
they give the reasons upon which their opinion is based. 

In the Commonwealth vs. Thompson et al. (3 Dana’s Rep. 301,) 
the question was as to the liability of the Sheriff for taking in- 
sufficient security upon a replevin bond. The counsel there, as 
here, objected to that portion of the testimony which contained, 
as he thought, no more than the opinion ofthe witness. But the 
Court say, “ After the witness had stated the fact that the sure- 
ties owned property exceeding in value the amount of their lia- 
bility, his ‘considering’ them good, should be deemed to have 
been a deduction from the fact which he had thus affirmed, and 
as amounting only to this: that, having sufficient estate, he knew 
no reason why they were not good security; or, in other words, 
that he was unapprised of any indebtedness or other circumstance, 
which opposed the inference, from the fact thatthey owned sufficient 
estate.” Chief Justice Robertson continues: “ The testimony being 
competent, the Jury had a right to decide as to its just weight and 
influence. And although it was far from being conclusive, or even 
very persuasive, against the deduction from the official return on the 
execution on the bond, nevertheless it should, after a full and fair tri- - 
al, be deemed sufficient to sustain the verdict for the defendants.” 

Much more will the testimony in this case, being competent and 
not against, but in corroboration of, the official return on the ex- 
ecution, of “no property,” be deemed, after a full and fair trial, 
sufficient to sustain the verdict for the defendants. 

The same question came up before Chief Justice Parker, in 
Griffin vs. Brown, (2 Pick. Rep.303,) who said, “ As to objections 
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to parts of the depositions which had been struck out by the 
Judge of the Court ‘of Common Pleas, on the trial there, we 
think they were properly restored at the trial in this Court, not 
being opinions merely, but reasons given for a fact which the 
witness had sworn to, or mere explanations of his testimony. In 
one case, after the witness had stated that Herrick lived extrav- 
agantly and spent a good deal of money, he adds, from eight to 
ten hundred dollars, as he verily believes. This is necessarily a 
matter of conjecture, and the fact that he lived expensively could 
only be illustrated by stating a sum which the witness thought 
the debtor spent. At any rate, this is not a matter of sufficient 
importance to justify us in setting aside the verdict.” 

We consider it well settled, that in all cases a witness may 
give his opinion in evidence, in connection with the facts upon 
which it is founded, and as derived from them. 

As it appears from the whole case, that the defendant is entitled 
to judgment, the judgment of the Circuit Court is affirmed. 





No. 35.—Joun Princkarp, plaintiff in error, vs. DanieL Ponper, 
defendant. 


. 

[1.] A note originally usurious, may be purged of the usury by the agreement 
of the parties, as where new notes were giyen for the principal sum loaned, 
with the lawful interest added to the principal, at the time of each renewal: 
Held, that an agreement to pay interest on interest, that was lawfully past 
due, did not constitute usury, and that each renewal of the note was a new 
contract. 


Assumpsit, in Monroe Superior Court. Tried before Judge 
FiLoyp, September Term, 1848. 


Daniel Ponder brought suit in the Superior Court of Monroe 
County, against John Pinckard, on a note for $1232 38. The 
defendant pleaded the general issue, usury, and a special plea, set- 
ting forth that Ponder had agreed to indulge Pinckard on the 
note sued on, until he could purchase a certain tract of land of 
one Moses Harris, which he agreed to take in payment of 
the note. 








254 SUPREME COURT OF GEORGIA. 





Pinckard vs. Ponder. 





Atthe September Term, 1848, when the cause was called for 
trial, Pinckard moved the Court to continte said cause, on the 
ground that a set of interrogatories for Moses Harris, in the State 
of Alabama, had not returned, by which he expected to prove 
that he had purchased the tract of land mentioned in the plea, 
and that plaintiff had refused to take said land for said note, after 
said purchase. Defendant acknowledged in his showing, that he 
had let Harris take back his land. 

The Court overruled this motion, on the ground that, under 
the circumstances, it was not a good ground for defence ; to which 
decision, counsel for Pinckard excepted. 

On the trial, Daniel Ponder, the plaintiff, under the Act of 1842, 
was placed upon the stand as a witness, with reference to the 
usury. He swore, “that the original sum loaned, was $1150, 
some time in 1837, at 16 per cent. and that the same was renewed 
yearly, at the same rate, up to 1841 or 1842, and then the same 
was renewed at 124 per cent. up to the time the note sued on 
was given ; that during the time, there had been payments made ; 
that about the time the note sued on was given, he went to the 
defendant to have said note purged of the usury; that defendant 
commenced making the calculation at simple interest, when he 
stopped him and told him he must have compound interest ; that 
the calculation was made accordingly, by one Watson, calculating 
the interest at 8 per cent. and adding the interest to the principal 
yearly, and deducting the payments, and the present note sued on 
is the result of that calculation.” 

The Court charged the Jury— 

1st. That a party might, upon a debt due or past due, demand 
the payment of principal and interest, and that it was not unlaw- 
ful for him to renew his note, adding the lawful interest and the 
principal together, so as in the renewed note to make both prin- 
cipal ; and that in this case the parties might make the calcula- 
tion in this way, so as to allow the plaintiff simple and lawful in- 
terest, up to the time of the first renewal, then they might add the 
principal and interest together, and count interest thereon up to 
the next renewal, and so on, but not to allow interest on interest, 
unless from the time of a renewal. 

2d. That one way to purge a note which had been compound- 
ed yearly on a usurious consideration, was to deduct off the usu- 
rious part of the interest taken for the last year the note was re- 
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newed, and from that amount the usurious part of the interest ta- 
ken for the previous year, and so on, until it is purged of all the 
usury, up to the time of the original contract, and that in this way 
the Jury could ascertain whether the contract had been thor- 
oughly purged. 

To this charge of the Court counsel for Pinckard excepted. 
And on these several €xceptions error has been assigned. 


L. E. Harmon, for plaintiff in error, cited and relied upor 
the following authorities : 


1 Chitty on Bills, 109. 4 Randolph’s R. 406. Blydenburgh on 
Usury, 68, 186, 288. 11 Eng. C. R. 434. 2 Taunton, 1844. Am. 


Law Magazme, 54. Prince, 294. 


R. Tripper, for defendant in error, cited the following authori- 


ties: 


3 Kelly, 191, ’2, and cases there cited. 6 B. & €. 327. 9 
D. & R. 448. 1 Cow. 75. 1 Kelly, 392. 3 Day, 356. 2 Taunt. 
184. 1 Camp. 165. 5 Paige, 98. 11 Conn. 487. 3 Ham. 18. 
1 Wend, 221. 47. R.613. 2 Salk. 449. 3 Atk. 330. 2 Marsh- 


339. 


By the Court—Warner, J. delivering the opinion. 


The first ground of error assigned upor the record in this 
case is, that the Court refused to allow the defendant in the 
Court below, a continuance of his cause, upon the showing made 
therefor. 

The discretion of the Court, in refusing: the continuance, we 
think was properly exercised. It was admitted by the defendant, 
that the land which he had alleged in his plea had been pur- 
ehased from Harris, and which the plaintiff had agreed to take, 
had been taken back by Harris, with his consent, as he acknowl- 
edged he had let Harris take back the land ; consequently, conce- 
ding the contract for the sale of the land to the plaintiff was not 
void under the Statute of Frauds, the defendant had put it out of 
his power to comply with it, on his part. 

[1.] The second ground of error is, to the charge of the Court 
to the Jury, with regard to purging the note of the usury. 


! 
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The Court charged the Jury, in substance, that it was lawful 
for the parties to renew the note annually, and add the annual 
interest to the principal. The principal and interest of this debt 
was past due. ‘The contract was originally usurious, and the ob- 
ject of the parties was to purge the demand held by the plain- 
tiff of the usurious interest included init. At the time the con- 
tract was made, the plaintiff was entitled by law, to receive 8 per 
cent. for the use of his money ; that is to say, if A had loaned B 
one hundred dollars for one year, A would be entitled to receive 
from B one hundred and eight dollars, at the end of the year. 
Suppose B renews his note at the end of the year, and instead of 
paying the interest in money, it is added to the principal. The 
note is then given for one hundred and eight dollars. The lend- 
er is as much entitled to receive the lawful interest from the bor- 
rower, as he is the principal sum loaned. Upon the renewal of the 
note, the lawful interest due for the use of the principal, becomes a 
part ofthe principal, and may be loaned with it. Each renewal isa 
new contract, and the charge of the Court restricted the Jury in 
calculating the interest and adding it to the principal, to the re- 
newals of the note expressly. The interest was past due, and the 
plaintiff below received no more when the calculation was made, 
than he would have been entitled to receive, had the lawful inter- 
est been added to the principal of the note, at the time of each re- 
newal. He has received no unlawful usury for the use of his 
money. Ifthe defendant had paid the plaintiff the lawful inter- 
est due for the use of the principal, at each renewal of the note, 
and the plaintiff had loaned such interest to some third person, at 
8 per cent. he would have just the same amount of money as he 
now claims from the defendant, and no rule of the law violated. 
The result of the verdict shows that the Jury were governed, in 
making their calculation of interest, by the rule stated by the 
Court—that they calculated the interest up to the first renewal, 
and then added the principal and lawful interest together, and 
calculated the lawful interest on that amount, up to the time of 
the next renewal, and so on, deducting the payments from the in- 
terest. An agreement to pay interest on interest, which has Je- 
come due, is not usurious. Camp vs. Bates, 11 Conn. R. 487. 
Kellogg vs. Hickok, 1 Wend. 521. 

The defendant promised only to pay interest on interest, 
which was lawfully past due, which does not, in our judgment, 
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constitute usury ; and there was no error in the first instruction 
given to the Jury, by the Court, as to the manner of making the F 
calculation of interest, so as to purge the note of the usury. 
The second instruction which the Court gave to the Jury, as 
to the manner in which they might make the calculation, so as to 
purge the note of the usury, we think erroneous and objectiona- 
ble, but as the Jury have based their calculation upon the first in- 
struction, as is apparent from their verdict, we will not disturb it 
on that account. The first instruction was right, and the verdict 
rendered in accordance therewith is right; therefore, let the 
judgment of the Court below be affirmed. 




















No. 36.—A. M. D. Kune, plaintiff in error, vs. Tue CenTRAL 
Bank, defendant. 






[1.] In this case, the Court declines expressing any opinion on the validity of 
the Bankrupt Law of the United States, passed in 1842, because, whether . 
pronounced valid or invalid, the decision could not benefit the plaintiff in 
error. 

{2.] It is not a valid defence for an indorser, that the maker has been dis- 

charged under the Bankrupt Law. 











Motion to have fi. fa. entered satisfied, in Monroe Superior 
Court. Decided by Judge Ftoyp, September Term, 1848. 






The Central Bank obtained a judgment against A. M. D. King, 
as indorser, upon which a fi. fa. was issued. 

At the September Term, 1848, of the Superior Court of Mon- 
roe County, the defendant, King, moved to have the f. fa. against 
him entered satisfied and returned to office, upon the ground that 
the same was obtained against him as an indorser, upon a note 
made prior to the Act of Congress, known as the Bankrupt Law; 
and that after the judgment was obtained, from which said execu- 
tion issued, one of the makers of the note had received his certifi- 
cate of bankruptcy, and was discharged from all liability on said 
note, after due notice of the application given to plaintiff. 

After argument heard, the Court refused the motion. 

To which A. M. D. King excepted, and alleges the same as 
error. 

VOL. VI. 33 
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A. M. D. Kine and S. T. Batey, for plaintiff in error. 


Powers & WuitT te, for defendant. 
By the Court—Nisset, J. delivering the opinion. 


[1.] IfI understand distinctly, the view taken of this case by 
the plaintiff in error, it is this: He being indorser upon a prom- 
issory note, made prior to the passage of the Bankrupt Law of 
the United States, and his principal being discharged by a certifi- 
cate under that law, that discharge also discharges him. He 
holds that the law of Congress has not only discharged the princi- 
pal, as to all liability to his creditor, but as to all liability over to 
him, the indorser, and therefore, by operation of law, he, as indor- 
ser, is also discharged of all liability to the creditor. He starts, 
must needs start, with the assumption, that the Bankrupt Law is 
valid, so far as it has taken effect upon his principal, for if it be 
not valid in its operation upon his principal, then his principal’s 
liability over to him continues. He is not injured—his contract of 
suretyship continues unimpaired, and the reason for his release to 
the creditor ceases. The Bankrupt Law, whilst it provides for 
the discharge of the principal, expressly provides that the dis- 
charge of the principal shall not operate as a discharge of the in- 
dorser. This being so, it becomes indispensable to the conclu- 
sion at which the plaintiff in error arrives, and to which he would 
conduct us, to assert the invalidity of the Bankrupt Law, so far as 
it retains his liability as indorser, after it has discharged his prin- 
cipal. He therefore takes that ground, and his positionis, that inas- 
much as the note was made before the passage of the Bankrupt 
Law, his rights, as indorser, vested under his contract of surety- 
ship, made with reference to the laws governing such contracts, 
at the time it was entered into—that the effect of the Bankrupt 
Law, in discharging his principal, and expressly holding him lia- 
ble, divests those rights; and therefore, the Bankrupt Law, so far 
as it retains his liability, is a nullity. 

Thus are we invited to the decision of questions as grave as 
any ever presented to an American Bench. If we were willing 
to meet them now; we would find presented in this case, for de- 
termination— 
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1st. Whether a certificate of bankruptcy to the principal debtor 
discharges his liability over to his indorser, who may afterwards 
pay the debt; and, ; 

2d. Whether the grant of power in‘the Federal Constitution to 
the Congress of the United States, “to establish uniform laws on 
the subject of bankruptcy,” clothes that body with power to pass 
an Act of Bankruptcy, which, in its operation, acts upon existing 
contracts, by annulling them, or by divesting any rights which had 
vested under them. 

This Court is not in the habit of shrinking from the responsi- 
bility of any question made for its determination; and I might 
venture to say, without, I trust, exhibiting an air of presumption, 
that it is as willing to meet these questions, when the rights of 
parties require them to be met, as it is to encounter any, the most 
unimportant point of the Common Law; not because they would 
not feel them to be difficult and solemn, but because the sense of 
duty, in either case, would be equally strong, and with equal 
cheerfulness and alacrity responded to. The Bankrupt Law has, 
however, been repealed. Whether within the constitutional 
competency of Congress to have passed such a law or not, so far 
as that law is concerned, is a matter of very little consequence. 
If we did believe that the law was void, because interfering with 
vested rights, (and as to that, we wholly disclaim intimating an 
opinion,) it might be a question, whether, in reference alone to 
the expediency of the decision, it would do any good so to de- 
clare it; in other words, whether, in reference to the best inter- 
ests of all concerned, it might not be expedient to suffer things to 
remain as they have been ordered under that Act. But the con- 
clusive reason, that upon which we now act, why we decline to 
decide these questions, is this: Decide them as we may, the plain- 
tiff in error can take no benefit under the decision. If the law be 
a valid law, he is not entitled to prevail in his motion to set aside 
or have the judgment against him entered satisfied; and if it be 
void, he is equally unentitled to prevail. It only remains for me 
to show this, which is briefly done as follows: 

[2.| Ifthe Bankrupt Law be valid, as between the creditor 
and the principal debtor, so as to discharge him, not only from 
his liability to the creditor, but also from his liability over to his 
indorser, it is also valid so far as it retains the liability of the in- 
dorser to the creditor. The same reasons which would sustain it 
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in the one provision, must sustain it in the other. We are free 
now to declare, that if the law be constitutional, as to the maker— 
as between him, I mean to say, and hiscreditor—it is also constitu- 
tional in that provision which enacts that the indorser shall not 
be discharged by the discharge of the principal. So that, if we 
should be of opinion that the law is constitutional, that opinion 
could not benefit the plaintiff in error, for by that opinion, his li- 
ability to the creditor, under the law, is declared. 

Again, if the law be unconstitutional, then the judgment of the 
Federal Court, which discharged the principal, is a nullity. Ev- 
ery Court in the State having competent jurisdiction, would be 
compelled so to hold it. If it is, then the very ground upon 
which heseeks relief is removed—his principal is not discharged— 
he is still liable over to him—his contract of suretyship is unim- 
paired—he is divested of no rights which vested in him under the 
law, as it stood when the contract was made, and we ought not, 
and could not, set aside the judgment against him. So, also, if 
the law be unconstitutional, as to the principal debtor, it is also 
unconstitutional as to the indorser, and the plaintiff in error is de- 


prived of no rights by that part of the Act which retains his lia- 
bility. 

It is therefore very manifest that, determine this question as we 
may, the plaintiff’s liability, as the case now stands before us, con- 
tinues. [or these reasons, we decline expressing any opinion as 
to the validity of the Act of 1842, known as the Bankrupt Law, 
and affirm the judgment of the Court below. 





No. 37.—Joun F. Tuompson, plaintiff in error, vs. Wituiam F. 
Mapp and another, defendants. 


[1.] In an actionon a forthcoming bond, conditioned todeliver property to the 
Sheriff at the time and place of sale, when required by him: Held, that it was 
unnecessary to prove a personal demand of the property, the advertisement 
being a sufficient notice to the party, 

[2.] Under the Act of 1847, to compel discovery at Common Law, the party 
to whom interrogatories are propounded, must make just such answers as 
he would be required to do to a bill of discovery. 
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[3.] Parol evidence is admissible to establish the fact of the sale of personal 
property, and the ¢ime when it was made, notwithstanding the contract 
was reduced to writing; but the document itself must be referred to if you 

would ascertain the terms of the agreement. 







Action on forthcoming bond, in Monroe Superior Court. Tri- 
ed before Judge FLoyp, December Term, 1848. 









This was a suit commenced by John F. Thompson, in the Su- 
perior Court of Monroe County, against W. F. Mapp and Josiah 
G. Jordan, on a forthcoming bond, the condition of which recited, 
that “ whereas, there has been a fi. fa. from Bibb Superior Court 
in favor of John F, Thompson vs. Elihu Price and Alexander 
Russell, levied by Thomas W. Chipman, Deputy Sheriff of Mon- 
roe County, on two negroes, one a boy about eight years of age, 
by the name of Fary, the other a girl, about six years old, by the 
name of Harriet, as the property of Alexander Russell, and 
which property has been claimed by said Wm. F. Mapp. Now, 
if the said William F. should have the property so levied on, at 
the place and time of sale, when required by the Sheriff for that 
purpose, in the event the same should be found subject to said 
execution, then the said bond to be void,” &c. 

The property was found subject, and the breach alleged is the 
failure to produce the negroes on the day of sale. The Sheriff 
advertised the negroes, which were not produced on the day of 
sale, nor at any other time. 

The plaintiff tendered the interrogatories and answers of Wil- 
liam F, Mapp, one of the defendants, taken under the Act of the 
Legislature of 1847, to which objection was made, on the ground 
that a portion of the answers was in reference to the contents of 
a bill of sale. Which portion of ‘the answers the Court ruled to 
be inadmissible, to which decision counsel for plaintiff excepted. 

The plaintiff having closed his case, the defendant’s counsel 
moved the Court for a nonsuit, because the evidence submitted 
did not entitle him to recover. Which motion was sustained by 
the Court, upon the ground that by the bond the negroes were 
to be required of Mapp, and there was no evidence of any de- 
mand or notice to Mapp, other than the advertisement of the ne- 
groes for sale. 

































Powers & Wuirt te, for plaintiff in error. * 
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Doyat, for defendants. 
By the Court—Lumpx.n, J. delivering the opinion. 


[1.] The condition of our forthcoming bond is, that the claim- 
ant shall “ well and truly deliver the property levied on, at the 
time and place of sale, provided it should be found subject to the 
execution.” The bond sued on has this additional clause, “when 
required by the Sheriff for that purpose.’ These words impose 
no additional duty on the Sheriff. The advertising of the ne- 
groes for sale, according to law, after the levy was dismissed, is 
the only requisition which the officer makes on the claimant. It 
would be against public policy to hold, that the Sheriff should 
hunt up the claimant to make a personal demand of the property, 
or to notify him to deliver it. It is the duty of the claimant, after 
the property is found subject, to take notice of the time and place 
of sale, and to have the property present; and the failure to de- 
liver is a breach of the condition of the bond, and produces the 
forfeiture. 

Besides, this bond is authorized by law. It is taken by the’ 
Sheriff for the benefit of the plaintiff, The claimanthad no right 
to exact a condition not authorized by the Statute; and as against 
the plaintiff in the 7. fa. and the obligee in the bond, we should 
be inclined to declare it void. 

The execution was levied the 12th of August, 1842. The bond 
was executed the Ist day of November thereafter. And Mapp, 
the claimant, swears that he had sold the negroes to Amos W. 
Hammond, about a month before that time. Did not this dis- 
pense with the necessity of a demand, even if the terms of the 
bond had required it? Jones vs. Barkley, Douglas, 684. 

[2.] Interrogatories were taken out in this case for William F. 
Mapp, the claimant, under the Act of 1847, “to authorize parties 
to compel discoveries at Common Law.” (See Pamphlet, p. 197.) 
The plaintiff in execution sought to procure the proof, from the 
claimant himself, that he had, pending the claim, or before and 
subsequent to the levy by the Sheriff, sold the negroes in dispute, 
and delivered them to the purchaser, and thereby relieved the 
officer from the necessity of making a demand. The answers 
were filed under a protest, and a portion of them ruled out on the 
trial. 
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The Statute under which this proceeding was had, is one among 
the many monuments of the wisdom of the General Assembly of 
1847. It is worth, of itself, the entire expenditure of that session, 
ten times told. We are called on, for the first time, to give it a 
judicial interpretation. It needs none; it speaks for itself. 
Whatever the adverse party would be bound to answer upon a 
bill of discovery in a Court of Chancery, he is compelled to tes- 
tify upon a commission under this Act. A Court of Equity will 
not force the defendant to make discovery when it would render 
him liable to a penalty or a forfeiture, or have a tendency there- 
to, or subject him to a criminal prosecution, or involve him in a 
breach of professional confidence as counsel, solicitor, attorney 
or arbitrator, &c. And the same objections, and none other, will 
apply to discovery when sought at Common Law. And, to pre- 
vent equivocation, it is enacted, that if the party to whom the in- 
terrogatories are propounded, shall fail to make answer, “ in man- 
ner aforesaid,’ that is, as fully as he would be compelled to do in 
Chancery, or shall answer evasively, the Court may attach him 
and compel him to answer in open Court, or it may continue the 
cause, andrequire more direct and explicit answers; or if the 
party sought to be examined, be defendant in the action, the 
Court may set aside his plea and give judgment against him by 
default; or if the plaintiff, may order his suit to be dismissed 
with cost, as shall, in the discretion of the Court, be deemed most 
just and proper. 

The Legislature could have done no more to expedite and 
cheapen litigation. It only remains for the Courts to co-operate 
cordially with the law-making power, in the accomplishment of 
these great objects, by giving to this Acta liberal construction. 

[3.] By reference to the interrogatories, it will be seen, that the 
only facts material to be established by the answers of the claim- 
ant were, the sale by him, and the time when it took place; and 
for these purposes we think the testimony was entirely competent. 
It is the every day’s practice of the Courts, nor does it violate any 
rule of evidence to show, by parol, that a sale of personal pro- 
perty has been made. If it be in writing, and you wish to ascer- 
tain the terms of the contract, the document itself must be refer- 
red to as the repository and highest evidence of the agreement. 
Fiunt enim de his contractibus scripture, sit, quod actum est per 
eas facilius probars poterit. 
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So not only the factum of the contract may be established by 
oral proof, but the time also of its execution. A bill of sale of 
personal property, or a deed to land, may bear date prior to the 
period of their execution. They take effect from their delivery. 
Parol evidence, therefore, is always admissible to prove when the 
conveyance was executed and delivered. And for the foregoing 
purposes, the plaintiff should have been allowed to read to the 
Jury the answers of Mapp, the claimant. 

The judgment must consequently be reversed, and the cause 
remanded. 





No. 38.—Jeremian Leak, plaintiff in error, vs. Cuartes McDow- 
ELL, defendant. 


[1.] If the Clerk of the Circuit Court fail to send up a complete transcript of 
the record, within ten days from the filing of the original notice, with entry 
of service thereon, the writ of error will be dismissed. 


Motion to dismiss the writ of error. 


The defendant in error joined issue, with a protestation, and 
moved to dismiss the writ of error, because the Clerk of the Su- 
perior Court did not certify and send up a complete transcript of 
the record, within the time prescribed by the Act organizing the 
Supreme Court. 

The facts were, the bill of exceptions was filed in the Clerk’s 
office, on the 21st September, 1848, and the certificate of the 
Clerk attached to the transcript of the record, was dated on the 


5th of October, 1848. 


S. T. Barvey, for the motion. 


McDonaLp, contra. 


By the Court—Warner, J. delivering the opinion. 


In this case, a motion is made to dismiss the writ of error, 
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on the ground that the Clerk cf the Court below has not 
certified and sent up to this Court the transcript of the record and 
bill of exceptions, within ten days, as required by the 4th section 
of the Act organizing this Court. 

[1.] The original bill of exceptions was filed in the Clerk’s of- 
fice, on the 21st September, 1848, and the Clerk’s certificate to 
the transcript of the record, bears date on the 5th October, 1848, 
more than ten days after the filing of the original notice in his of- 
fice, with the return of service thereon. This is not an open ques- 
tion. In Beall & Scott vs. Powell, (4 Ga. R. 525,) we held, that 
if the record was not certified and sent up by the Clerk, within 
the time prescribed by the Act, the writ of error must be dis- 
missed. Let the writ of error be dismissed. 





No. 39.—Joun S. Faxt, plaintiff in error, vs. Apam Q. Sim- 
MONS and others, defendants. 


[1.] When a cause is submitted to the Jury on the bill and answer and repli- 
cation, and the defendant introduces no evidence, the defendant is entitled 
to the conclusion in the argument. * j 

[2.] An administrator who is guilty of gross neglect, in not making returns 
of the condition of the estate in his hands: Held, to be liable to a distribu- 
tee for the balance in his hands, after allowing all disbursements, with in- 
terest from the time it fell due, for six years, to be compounded at the end of 
that term, and at the end of every subsequent term of six years. 

[3.] Held, that an executor, administrator or guardian, who fails to make an- 
nual returns, according to law, forfeits all commissions for his trouble in 
managing the estate. 

{4.] Charges in a bill, by a distributee against an administrator, that he had 
frequently called upon him to account and pay up: Held, to be immaterial, 
and when denied by the answer, not necessary to be proven under a repli- 
cation. 


In Equity, in DeKalb Superior Court. Tried before Judge 
Hitt, September Term, 1848. 


Adam Q. Simmons and others, as the distributees and heirs at 
law of William Trimble, deceased, filed their bill against John S. 
Fall, the administrator of said Trimble, returnable to the Supe- 
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rior Court of DeKalb County. Attached to their bill was an ex- 
emplification of the returns of said Fall, as administrator, show- 
ing his actings since 1825, as far as he had made returns. To 
the answer of Fall there was also attached an exemplification of 
the same and an additional return. 

On the trial, the complainants offered in evidence to the Jury 
these two exemplifications, and closed their case. The defend- 
ant, having introduced no testimony, claimed the right to conclude 
the argument to the Jury, which motion the Court overruled. 

A verdict having been rendered for complainants, defendant’s 
counsel moved for a new trial, on the following grounds: 

1. Because the Court refused the motion of defendant’s coun- 
sel, and decided that they were not entitled to conclude the argu- 
ment of the cause. 

2. Because the Court erred in charging the Jury, that the gen- 
eral denial of the defendant in his answer to the general, formal 
charge made in complainants’ bill, that they had again and again 
applied to the said defendant, and requested him to come to a full 
and fair settlement, and account to and pay over to them the sums 
of money due them respectively, was not such a material part of 
said bill as to make it necessary that the denial in said answer 
must be contradicted by evidence, to entitle the complainants to 
recover the full amount of interest and costs which may be due. 

3. Because the Court erred in charging the Jury, that in com- 
puting interest in this case, the Court thinks it would be equitable, 
and they should make rests at the end of every six years from 
the time the notes for which the property sold were due and dis- 
bursements allowed, and compound the interest on the balance in 
the administrator’s hands. 

4. Because the Court erred in charging the Jury, that the de- 
fendant was not entitled to any commissions, notwithstanding 
commissions had been allowed by the Court of Ordinary, which 
decision had not been reversed by appeal or otherwise, the exem- 
plification showing that he had not made regular and annual re- 
turns. 

5. Because the Jury found contrary to the law and evidence. 

The Court overruled the motion and the defendants excepted. 


Ezzarp, for plaintiff in error, referred to the following author- 
ities : 
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Upon 1st ground—Rules of Court, 15th Rulein Equity. Coop- 
er’s Eq. Pleading, 328. Story’s Eq. Pleading, 674, and note. 
3rd ground—2 Kent’s Commentaries, 188. 2 Story’s Eq. §1277. 
Atty. Genl. vs. Lolly, 2 Cond. Eng. Ch. R. 528. Dunscomb vs. 
Dunscomb, 1 Johns. Ch. R. 508. Phillips’ Law Reporter, Sept. 
No. 1848, 217. Wrightvs. Wright, 2 McCord’s Ch. R.200. 4th 
ground—S¢ell vs. Glass, 1 Kelly's Rep. 486. Prince’s Digest, 
226. 2 McCord’s Ch. Rep.195. 2 1b.9. 1 Hill’s Ch. Rep. 210. 
Rice’s Eq. Reps. 2. 








Cxark, for defendant in error, relied on the following points 
and authorities; 


Exhibits attached to defendant’s answer, and referred to as 
part thereof, may be evidence or pleading. Story’s Eg. Plead- 
ings, 658, 9,661, 674 and ’5. 5,15 and 17 Equity Rules Sup. 
Court. 

The allegation that complainants have again and again request- 
ed defendant to come to a full and fair settlement with complain- 
ants, is formal and need not be answered. If answered, com- 
plainants not held to prove such charge. Story’s Equity 
Pleadings, 220, ’1,’2, 654. 

Compound interest will be allowed in cases of gross delin- 
quency, or when necessary to reach the interest made by trus- 
tees. -Hovenden on Frauds, 433. 11 Vesey’s R.92. 13 Ib. 408. 
1 John. Ch. R. 620. 2 Story’s Equity, 518. 2 Kent's Com. 231. 
Prince’s Digest, 223,’4,’6. Acts of 1847. 

Executors or administrators are not entitled to commissions 
when they neglect to make annualreturns. Prince’s Digest, 226. 
2 MéCord’s Ch. R. 204. 


By the Court——Niszet, J. delivering the opinion. 


[1.] We think that the Court below erred in deciding, in this 
case, that the complainants were entitled to conclude the argu- 
ment before the Jury. It seems that there was a general repli- 
cation filed to the answer, and the complainants opened the cause 
by reading their bill, and the record from the Court of Ordinary, 
appended thereto as an exhibit, and the answer of the defendant, 
stating that they would use also before the Jury, the record from 
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the Court of Ordinary, attached to the answer as an exhibit. 
The defendant making no objection, the complainants closed and 
the defendant introduced no evidence. Itis argued that, accord- 
ing to the facts, the cause went to the Jury on the bill and answer, 
and therefore under the 15th Rule in Equity, the complainants 
were entitledto the conclusion. Thatrule declares, that when the 
parties go to the Jury on the bill and answer alone, the complain- 
ant shall have the conclusion. To settle this point, it would seem 
to be necessary only to determine what is going to the Jury on 
the bill and answer, for it is only when they do go thus to the 
Jury, that the complainant is entitled to conclude the argument. 
A hearing in the Chancery practice on the dill and answer, has a 
definite, legal meaning. It is when the complainant files no repli- 
cation to the answer. In that case the complainant takes the 
risk of recovering upon his allegations and the defendant’s an- 
swer; all the statements in the answer being taken as true, 
whether responsive to the bill or not. 

If he does reply, the effect of the replication is to hold as ad- 
mitted or confessed, every thing in the answer that is confessed ; 
whilst it puts the defendant upon proving every thing not respon- 
sive tothe bill and in avoidance. Inthe one case, the defendant has 
the advantage of having every thing conceded which he has set 
up in his answer—in the other case, all matters set up in avoi- 
dance, or not responsive to the bill, must be proven. Hence the 
15th Rule of Practice. It is but reasonable, that when every 
thing is conceded to the defendant which, when replication is 
filed, he must prove, he should be in the same situation as to the 
argument, as he would be in case he (replication being filed) had 
been put upon proving his answer; and also, that the complain- 
ant should be in the same situation as to the argument, ‘as he 
would occupy in case of a replication and the introduction of evi- 
dence by the defendant. In that case, complainant would have the 
conclusion. Here the replication was filed, and the parties did 
not go to the Jury on the bill and answer, and the case does not 
come under the 15th Rule, and defendant having introduced no 
evidence, he was entitledto the conclusion. 2 Daniel’s Ch. Prac. 
966, ’7, 8, 1168, 1188, 1189. 7 Johns. Ch. R. 217. 2 Cow. 18. 
Cooper’s Equity Plead. 328. 1 Story’s Eq. Plead. 674, note. 
Hotchkiss, 955. It is farther insisted, that the exemplified re- 
cord attached to the answer, was part of the pleadings, which the 
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complainants were entitled to read as such, and that reading it, 
or offering to use it before the Jury, was not putting it in evi- 
dence for themselves, and therefore, they were entitled to the 
conclusion. If I understand this idea, it is this: that inasmuch 
as the exhibit is a part of the defendant’s pleadings, it stands upon 
the same footing as the answer itself under a replication ; that is, 
if it, with the answer, contains admissions for complainants, it is 
to that extent evidence, as the answer is for them, and no farther ; 
and so far as it is evidence for the defendant, it is offered as the 
evidence of the defendant, and being so offered, it is the same 
thing as if the defendant himself offered and read it; and thereby 
the defendant is made to introduce testimony and loses the con- 
clusion. The reasoning is not at all satisfactory, and so far as it 
is, it is made to rest on a false foundation. Exhibits are not a 
part of the pleadings, and must be proven under a replication. 
It is certainly possible for the exhibit, or an exhibit, to be so iden- 
tified with the admissions in the answer as to be a part of the re- 
cord; but it is certainly true, that exhibits are not, as a general 
rule, a part of the pleadings. This exhibit is no part of this an- 
swer. 

The complainants, with the consent of the defendant, made it 
evidence for themselves—they introduced it. I can see no dif- 
ference between a proposition to use a paper as evidence, which 
is assented to, and a formal tender of that paper in evidence. The 
defendant in this case introduced no evidence; and under the 
rule, that a replication being filed, and the defendant introducing 
no evidence, he is entitled to the conclusion—it ought to have 
been awardedtohim. Whilst we find it necessary thug to correct 
this, in our view, error, yet we will not send the cause back, be- 
cause we think, on the merits, the ruling of the Court and the 
verdict of the Jury were according to law. 

[2.] The Court below instructed the Jury, that in computing 
the interest against the administrator, it would be equitable to 
make rests at the end of every six years from the time the notes 
for which the property sold fell due, and the disbursements al- 
lowed, and compound the interest on the balance in his hands, 
From the manner in which the opinion of the Circuit Judge is 
expressed orf the record, his meaning is not so clear as we could 
wish it. We understand him to say, that allowing the administra- 
tor his disbursements at the time they were made, they (the Ju- 
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ry) are to calculate interest on the balance of the notes for which 
the property sold, from the time they fell due, for six years, and 
at the end of each term of six years to compound. This opin- 
ion as to the manner of computing the interest is excepted to. 
The question of interest against a trustee is a very unsettled one 
in the English and American books. From them, I may safely 
assert, that no rule can be drawn by which every case can be de- 
termined. Indeed, Chancellors in both countries seem to concede 
that the rule of computation in each case, must depend very 
much upon its own facts. This Court are not called upon now, 
to establish general rules upon this subject, or to lay down prin- 
ciples for the guidance of our Courts in future. This is unne- 
cessary, because the Legislature has established a uniform rule 
of liability. All cases occurring since the Act of 1847, will be 
subject to its provisions. The Act makes all guardians, execu- 
tors and administrators, already appointed and qualified, chargea- 
ble with seven per cent. interest upon all trust funds in their hands, 
for six years after the 1st of January, 1848, without compound- 
ing, and after the expiration of that term, with six per cent. inter- 
est per annum, to be compounded at that rate annually; and all 
executors, administrators and guardians, to be appointed and 
qualified after the date of the Act, chargeable with seven per cent. 
interest, without compounding, for six years from the time of 
their qualification and appointment, and after that term with siz per 
cent. interest per annum, to be compounded at that rate annually. 
Acts of 1847, pamphlet, p. 16. But for this Act, it would be the 
duty of this Court to endeavor to establish some rule or rules 
upon this subject, which might be of general application; and a 
more important duty than that would have been, has not yet de- 
volved upon this Court. The Legislature having relieved it of 
that duty, itis necessary only for us to pass upon this case accord- 
ing to its facts. 

We are asked now to say, whether the rule adopted by Judge 
Hill, in this case, be or not an equitable one. To do so, it is not 
necessary to review the numerous decisions upon the question of 
interest, as chargeable upon trustees. Certain general principles, 
however, may be stated, as at this day well settled. For many 
years, in England, trustees were not chargeable with any interest. 
This very unreasonable and unjust idea was exploded in the case 
of Ratcliffe vs. Graves, (1 Vern. 196,) in the face of forty prece- 














MACON, FEBRUARY TERM, 1849. 271 


Fall vs. Simmons and others. 








‘dents. The great principle was there first settled, that an execu- 
tor cannot turn the money to his own account; he shall make no pro- 
fit on the trust fund; all the gain shall go to the cestui que trust. 
1 John. Ch.R. 620, 624, 625. 2 Fonbl. Eq. b. 2, ch. 7, §6, note. 
Jeremy on kiq. Jurisd. b. 3, pt. 2, ch. 5, p. 543. 2 Story’s Com. on 
Eq. §1277. Courts of Chancery will now see to it that trustees 
do their duty, and will place the cestwi que trust in the same situ- 


ation as if they had faithfully performed their duty. This is in . 


accordance with public policy, for it secures fidelity, by removing 
temptation to speculate in the trust fund, and keeps alive a sense 
of responsibility and of personal interest. At the same time, it 
is obvious enough that the Courts have been careful not to push 
these doctrines too far, lest they should inspire dread of all trusts, 
and drive honest men from their acceptance. In this country, I 
am well satisfied, that it is unwise to hold trustees to too strin- 
gent a rule as to interest, because of the fluctuations in the value 
of property, the instability of securities, and the absence of such 
public stocks as are safe. The remarks of Nott, J.in Weight vs. 
Wright, upon this point, are worthy of special note. What is 
true in South Carolina is, for like reasons, more unquestionably 
true in our own State. He says, in commenting upon the Eng- 
lish authorities, “I take it, therefore, that there is no such gene- 
ral rule as that an executor shall be required to pay compound 
interest on the balances that may be found in his hands. And if 
we had found such a rule more prevalent in England, where mo- 
ney may be always promptly vested in stock, or some other pro- 
ductive fund, yet it would be impracticable in this State, where 
people are not in the habit of dealing in stock, and indeed where 
itis only rarely to be purchased. Debts due estates are generally 
collected in slowly and in small amounts. Monies cannot always 
be let out promptly, much less safely, at interest, and simple in- 
terest is usually more than can be realized with the utmost dili- 
gence.” 2 Mc’Cord’s Ch. R. 203. It is, however, well settled 
here and in England, that if a trustee has made interest upon the 
trust funds, or ought to have invested them so as to yield interest,. 
he shall be chargeable with interest. This general rule goes far- 
ther, and it may be said to be, indeed is, well settled, that in all 
cases where there is a fund in his hands, not needed for the pur- 
poses of the trust, it is his duty, as trastee, to invest it and to make 
it yield interest, whether the trust so specially direct or not. 1 
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John. Ch. R. 508. Ib.527. Ib. 620. 2 McCord’s Ch. R. 203. 
Story’s Com. on Eq. 1277. 

It is settled farther, I apprehend, that the interest is not as a 
matter of course to be compounded. Courts of Equity will di- 
rect annual, or more frequent rests to be made, and a compound- 
ing of interest for the benefit of the cestui que trust, at longer or 
shorter periods, dependant upon circumstances. Liability to pay 
simple interest is the rule—compounding is the exception. For 
example, if the trustee applies the fund to his own benefit in 
trade, or sells trust stocks and applies the proceeds to his own use, 
or refuses to follow the directions of the deed enacting the trust, 
as to investments, or conducts himself fraudulently in the man- 
agement of the funds, and in all other instances depending upon 
like principles, Chancery will direct the compounding of the in- 
terest. What shall be the term of time at which it shall be com- 
pounded, must depend upon the circumstances of each case—it 
may be semi-annual, or annual, or at longer intervals. 11 Vesey, 
91. 13, Ib. 407, 590. 5 John. Ch. R. 497. 12 Vesey, 127. 2 
Brow. Ch.616. 19 Vesey, 383. 1 Madd.13. Story’s Com. Eq. 
§1277. 2 Kent, 230, 231, notes. 18 Vesey, 246. 4 Dow’s P. C. 
209. 1 Harr. & Gill.11. 3 16.311. 1 Pick.527. 18 Pick. 1. 
2 Dana, K. R.253. 2 Dev. & Batt.566. Case of Harland’s Ac- 
counts, 5 Rawl. Reps. 

Now, I apprehend that gross delinquency in the management 
of the trust, upon the principles upon which all these exceptions 
go, will also subject an administrator to compound interest; and 
upon this account we sustain the rule of computation prescribed 
by Judge Hill. 

The distributees in this case had a right to know, yearly, the 
condition of the estate; the state of its funds, principal and inter- 
est; what balances were in the administrator’s hands, and when 
they accrued; what disbursements were made, and when they 
were made, &c. All these things are duties which the law devolves 
upon the administrator. His returns ought to have shown them, 
butthey do not. How stand thereturns? In December of the 
year his intestate died, (1827,) the appraisement wasmade—in Feb- 
ruary thereafter he returned it. In the same month he returns 
the sale, schedule of notes, &c. rent of lands, and the sale of one 
tract of land. In July, 1829, he makes a return of disburse- 
ments—more than two years after the date of the last return. In 
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December, 1834, more than five years afterwards, he makes an- 
other return of disbursements. The only other return, embrac- 
ing large debits and credits, was not made until 1845, after suit 
was instituted against him—more than ten years after, the pre- 
ceding return. It is not pretended that Dr. Fall has acted dis- 
honestly in the management of this estate—the facts and his char- 
acter preclude any such pretence. The balance of principal re- 
maining in his hands was small, and the verdict rendered is con- 
stituted mainly of interest; but it is certainly a case of gross ne- 
glect. The neglect consists in a clear failure to do his duty for 
long terms of years, in keeping the distributees informed, by re- 
turns to the Court of Ordinary, of the actual condition of the 
estate. Now they come into a Court of Chancery to be placed 
in the condition they would have been in had he done his duty 
faithfully. Now, is it inequitable that, under such circumstances, 
they should be allowed simple interest upon actual balances, after 
allowing all disbursements, for six years, and then to be com- 
pounded, and also to be compounded at every recurring term of 
six years? The legal presumption is, that the administrator 
would not permit debts due the estate to be barred by the Sta- 
tute, (six years is the Statute of Limitations on notes, and a less 
term on accounts,) and that he did, in fact, collect in at the end of 
each six years’ term, the principal and interest. We do not 
think that the Court erred on this point. 

[3.] The decision of the Court below, that the administrator is 
not, in this case, entitled to any commissions, is also excepted to. 
The language and the policy of our Statute on this subject is per- 
fectly plain. The Act of 1792 declares, “that every executor and 
administrator shall annually, whilst the estate shall remain in his 
or their care or custody, on the first day of January, or within 
ten days thereafter, render to the Register of Probates in the 
County in which they obtained probate of wills, or letters of ad- 
ministration, a just and true account, upon oath, of the receipts 
and expenditures of such estates the preceding year,” &c. This 
provision of the Act of 1792, is re-enacted substantially by the 
Acts of 1799 and 1810. The last named Act requires all guar- 
dians, executors and administrators, annually to render “a full 
and correct account of the estate, and the condition of the estate 
in their hands,” which account shall contain “a statement, on oath, 
of the transactions of the estate to the Ist of December preced- 
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ing such return, together with the necessary vouchers relating 
thereto.” Prince, 226, 232, 240. The Legislature was careful 
to define the duty of executors, administrators and guardians, as 
these Acts demonstrate, with accuracy and minuteness. It is 
made their duty, in each and every year, to render a full and cor- 
rect account of the estate and the condition of the estate. The Act 
of 1792 proceeds to declare, “if any executor or administrator 
shall neglect to render such annual accounts, he shall not be en- 
titled to any commissions for his trouble in the management of the 
estate.” The meaning is, if he shall neglect to render account, 
in the manner pointed out by law, in each and every year, he 
shall forfeit, not his commissions on the returns so neglected, 
which appertain to the neglected year, but all commissions for 
his trouble in the management of the estate. The requirement 
to make returns is mainly for the benefit of creditors, heirs, dis- 
tributees and minors ; and the forfeiture is in the nature of a pen- 
alty to secure the faithful performance of the duty. Such is the 
meaning and such the policy of the law. We are not at liberty 
to. coustrue away its meaning, or defeat it by perverting its policy. 
We must give it its full effect. And as the administrator in this 
ease did not make regular annual returns, we hold with the 
Court below, that he has forfeited all commissions for his trouble 
in managing the estate. It is true, that a precisely similar law in 
South Carolina has received a different construction. Ithas been 
there held, that an executor is entitled to commissions on the re- 
turns of those years which have been made, although he may 
have neglected other years. This construction has not met 
there with entire approbation, for Judge Nott,in Wright vs. 
Wright, says of it, “the correctness of that construction, how- 
ever, is perhaps questionable.” He farther says that it must be 
received. with some qualification, and qualifies it thus: “If an ex- 
ecutor shall omit to settle his accounts for several years, and then 
make a return for that whole period, he will only be entitled to 
commissions for the. year in which his account is rendered, and 
the allowance must not be made to embrace those years. in which 
no returns have been made; and unless his accounts are so made 
out, that the transactions of each year may be distinctly ascer- 
tained, no commissions ought to be allowed.” 2 McCord’s Ch. 
R. 200. Weare not bound, however, by the decisions of the 
Carolina Courts, and dissent from them, in this instance. It was 
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said in argument, that the Court of Ordinary having allowed 
commissions to the administrator, that allowance is a judgment of 
a Court of competent jurisdiction in his favor, and is conclusive. 
We have determined differently. See Brown and others vs. 
Wright, 5 Geo. Rep. 32, 33. 

[4.] The last exception relates to the allegations in the bill, 
that the complainants had again and again applied to the defen- 
dant, and requested him to come to a settlement and account with 
them, &c. To these allegations the defendant, in his answer, 
made a special denial. The Court charged the Jury, that these 
allegations were merely formal, and that the denial in the answer 
did not make it necessary for plaintiffs to provethem. The de- 
fendant insisted that they were material, and that the denial in the 
answer put the complainants upon proof of these charges, and 
excepted. There is nothing in the exception. The question is 
this: Are these allegations material? If they are, being denied, 
they ought to have been proven. Is a demand upon an adminis- 
trator necessary to entitle a distributee to recover either princi- 
pal or interest? Certainly not. The right to sue grows out of 
the character of the defendant as administrator, and of the plain- 
tiff as distributee of the estate which he represents. The liabil- 
ity to pay principal, depends upon the fact whether he has any in 
hand—to pay interest, upon the circumstances of his administra- 
tion. A demand is not a precedent condition to the complainant’s 
right to recover the one or the other. He is entitled to recover, 
if at all, wholly irrespective of any call upon the defendant. If 
these charges were stricken out of the bill, there is enough in it 
to warrant a decree. 

It is usual to put in such charges. In some cases, no doubt, a 
demand must be specially charged and proved, if not admitted. 
This is not one of them. Putting in such charges does not make 
it necessary that plaintiff should prove them. He is bound to 
prove only the substance of his case—so much only of it as is ne- 
cessary to entitle him toa decree. 2 Daniel’s Ch. Practice, 996, 
997. Gresley Eq. Evid. (Amer. edit.) 167 to 169. 1 Russ. 101. 

Let the judgment below be affirmed. 


entree 
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No. 40.—Davip Gixes, plaintiff in error, 7s. THe Srate or 
Georeia, defendant. 


[1.] In an indictment for a libel, placed in a situation where it might have 
been seen and read, Held, that it is unnecessary either to averor prove that 
it was seen or read. 

[2.] If a libel import defamation on its face, of a particular person, it is un- 
necessary to insert inuendoes in the indictment. 

[3.] It is libelous to charge a person with being a drunkard, a cuckold and a 
tory. 

[4.] A person who appears to have written a libel, which is afterwards pub- 
lished, will be considered as the maker of it, unless he show another to be 
the author, or prove the act to be innocent in itself. 

[5.] Ifa libel appears under a man’s hand-writing, and no other author is 
known, it turns the proof upon him; and if he cannot produce the composer, 
he is presumed by law to be the man. 

[6.] On the trial of criminal cases, moral, and not mathematical or metaphys- 
ical certainty, is all that the law requires, or that is attainable. The doubts 
ofa Jury, to justify an acquittal, should be reasonable, and nota mere vague 
conjecture or possibility of the innocence of the accused. 

[7.] Direct and irrefragable evidence cannot and need not be always pro- 
duced in criminal cases; all that is necessary is, that the Jury, whether the 
proof be positive or presumptive, be satisfied of the defendant’s guilt. 

[8.] A verdict will not be set aside and a new trial granted, where the case 
has been fairly submitted on its merits, and no rule of law violated nor man- 
ifest injustice done, although there may appear to have been a preponderance 
of evidence against the verdict, especially if the Judge who tried the case is 
satisfied with the finding. 

[9.] A new trial will not be granted on the ground of newly discovered evi- 
dence, unless it be competent and material to the issue, and would probably 
producea different result if offered, especially where it is merely cumulative, 
and in corroboration of testimony presented on the former trial. 

[10.] Where a party comes to the knowledge of newly discovered evidence, 
through the information of others, the affidavit of the informant should be 
produced. 


Indictment for a libel, Houston Superior Court, October Term, 
1848. Tried before Judge Fioyp. 


David Giles was put on his trial at the October Term of Hous- 
ton Superior Court, upon an indictment for a libel: 

‘For that the said David Giles, on the 6th day of July, 1847, 
in said County, did maliciously and falsely utter and publish, that 
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is to say, did then and there write and fasten upon the side of a 
tree, in a public place, where it could be there read, the following 
malicious defamation in writing, of and concerning one William 
Thompson and others, that is to say— 

“ NOTICE. 

“IT am told that William Thompson, (meaning the said William 
Thompson,) is very smart, both him and A. M. Thomps (meaning 
A. M. Thompson,) they can make laws and make pople abid 
by them—like they did when they did—when they find Jessee 
Hunter for not working the road—M. M. Thompson, (meaning 
the son of the said William Thompson,) is ther Devil. He is all 
sap—for dill Sap yos (meaning used) to make old bill drunk and 
go to bed to old bill’s (meaning the said William Thompson’s) 
wife about the right time to git him—and too devils mixt togeth- 
er make one fool devil—too tories mixt together make one fool 
tory—old Sap was a tory so sed & old Thompson was hung up 
to the house by a bridle ranes for robing in of houses in the nose.” 

And the jurors aforesaid, upon their oaths aforesaid, do say 
that the aforesaid malicious defamation, so then and there uttered 
and published, then and there tended to blacken the reputation of 
the said William Thompson, who was then and there living, and 
thereby then and there tended to expose the said William Thomp- 
son to public hatred, contempt and ridicule. The aforesaid writ- 
ten malicious defamation being then and there utterly untrue and 
false—contrary to the laws of said State—the good order, peace 
and dignity thereof.” 

John Sanders testified that he had frequently seen the defend- 
ant write ; that he was Bailiff in his district some four or five 
years, while the defendant acted as Justice of the Peace, and that 
he believed the libel to be in his hand-writing. Anthony Thomp- 
son sworn, said that he was acquainted with the hand-writing of 
the defendant, from having seen him write often. He had acted 
with him as associate Justice of the Peace, and he believed the 
libel to be in his hand-writing. He and William Thompson were 
Commissioners of the roads two or three years ago, and fined 
Jesse Hunter for not working on the road. He has ason named 
Americus Maxwell Thompson; a man by the name of Dill Sap 
lived in the near neighborhood of William Thompson many years 
ago, in Burke County. Joseph Davis stated on oath, that he 
found the libelous paper on the ground, in or near the side of the 
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road; there was turpentine on it, and a blaze on a pine tree just 
by; he read it and carried it to Thompson. 

James Youman, Stephen Ham and ——— Smith, testified, each 
on the part of the accused, that they had seen the defendant write 
several times, and from the knowledge thus acquired, they did not 
believe the libelous publication to be in his hand-writing. 

The defendant was found guilty; whereupon, a motion was 
made in arrest of judgment— 

1. Because there is no sufficient charge of publication in said 
indictment, it not being alleged that it was seen or read by any 
one. 

2. There is no inducement or other averment setting forth the 
facts necessary to explain the meaning of the supposed libel. 

3. The libel is only alleged to have been published of and con- 
cerning William Thompson, (the words “and others” not being 
sufficient to designate any one else,) and it is not libelous as it 
respects him, without averment and proof of extrinsic facts con- 
necting him with the libel and explaining its meaning, which 
averments are not contained in the indictment. 

4, It is not libelous to charge a man with drunkenness, and 
there is no averment that “ old Bill” meant William Thompson. 

5. The inuendo after “M. M. Thompson” and “old Bill’s 
wife,” meaning the son and wife of said William Thompson, are 
insufficient, there being no averment that he had a son or wife, or 
that the libel was of and concerning the wife or son. 

6. The offence is not set forth with sufficient certainty and pre- 
cision. 

7. The indictment does not set forth any offence, indictable 
and punishable under the Penal Code of the State. 

Which motion was overruled by the Court, and defendant ex- 
cepted. 

Counsel for defendant then moved the Court for a new trial. 

1. Because the Court erred in admitting the testimony of A. M. 
Thompson, in relation to the facts of himself and William Thomp- 
son having been Commissioners of roads, and had as such fined 
Jesse Hunter for not working on the road, there being no aver- 
ment of these facts in the indictment ; and parol evidence was in- 
admissible, there being higher evidence, which was not shown to 
have been lost or destroyed. 

2. The Court erred in admitting proof that William Thomp- 
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son had a son by the name of Americus Maxwell Thompsen, 
there being no averment of that fact, or that the libel was of and 
concerning him. 

3. The Court erred in admitting testimony to prove that Wil- 
liam Thompson had a wife; that a man by the name of Dill Sap 
once lived in the same neighborhood with the said William 
Thompson; that William Thompson was sometimes called “ old 
Bill,” there being no averment in the indictment to support the 
proof. 

4. Because the Court erred in charging the Jury, that if they 
believed that the libel wasin the hand-writing of the defendant, was 
afterwards found by the side of a public road and read, the pre- 
sumption was, that it was published by him or by his authority ; 
that if it was not so published, it was incumbent on the defendant 
to prove how it came out of his possession. 

5. The Court erred in charging the Jury, that though the de- 
fendant was entitled to the benefit of any doubts they might have 
of his guilt, they must be reasonable doubts—not “ a may be so” or 
“a might be so”—such charge being calculated to prejudice the 
Jury against the testimony of defendant. 

6. Because the Jury found contrary to the evidence—the evi- 
dence on the part of the State to prove that defendant wrote the 
libel being overbalanced by the evidence introduced by defend- 
ant, 

7. For newly discovered evidence. 

The 7th ground was supported by the affidavit of Giles, that he 
had been informed since the trial, by James Youman, that Que- 
pha Youman, now of Sumter County, would swear “that she 
was living in Houston, in the same neighborhood with prosecutor 
and defendant, at the time said alleged libel was found; that soon 
after, she was at the house of prosecutor, who showed her said 
paper ; that about this time she received a scurrilous writing her- 
self, from another individual than deponent, and from the great 
similarity in the hand-writing, and the abusiveness of the 
two papers, and the fact that the writer was at variance with the 
prosecutor, she would swear that the alleged libel was not writ- 
ten by Giles. 

The Court overruled the motion and the defendant excepted. 


Joun M. Gites, for plaintiff in error. 
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Motion in arrest of judgment. 

There is no sufficient charge of publication in the indictment. 
Starkie on Slander, 263. Watts & Fraser etal. 7 A. & E, 223. 
34 B.C. L. R.83. 3 Ib. 116, note. Cooke on Def. 135, (43 Law 
Lib.) 2 Greenlf. Ev. §414. Clutterbuck vs. Chaffers, 1 Stark. R. 
471. 2 F.C. L.R. Lyle vs. Clason, 1 Caine’s R. 581. Fon- 
ville vs. McNease, Dudley’s (S. C.) R. 303. Cooke on Def. 14. 
2 Greenlf. Ev. §414. 

No latitude of intendment can include more than is alleged in 
the indictment. Per Nisbet, J. in Locke vs. The State, 3 Kelly, 
540. Per Warner, J.in McLane vs. The State, 4 Ga. R. 341. 

There is no inducement or other averment, setting forth the 
facts necessary to explain the meaning of the supposed libel. 
Rex vs. Horne, Cowp. R. 683. 3 Chit. Cr. L. 873. Stark. Cr. 
P.144. <Archbold’s Cr. P. 525. 

The charge of drunkenness is made against “old Bill’—it is 
not averred that old Bill meant William Thompson, nor is it al- 
leged that he was ever known or designated by thatname. Mil- 
ler vs. Maxwell, 16 Wend. 14,15, 16. Tyler vs. Tillotmon, 2 Hill’s 
N. Y. R. 508. 

The inuendo after M. M. Thompson, “ meaning the son of the 
said Willidm Thompson,” is insufficient and improper, because 
the indictment does not allege the libel to be of and concerning a 
son of William Thompson; nor does the inuendo state what son 
was meant. The inuendo that old Bill’s wife meant William 
Thompson’s wife, is also insufficient and improper, as it is not al- 
leged that the libel was of and concerning his wife, and the inuen- 
do does not set forth her name. 1 Saund. R. 242, .3. Rexvs. 
Horne, Cowp. 683. Taylor vs. The State, 4 Ga. R. 20. 3 Chit. 
Cr. L. 875. 

Insupport of the motion fora new trial, Mr. Giles cited—Prince’s 
Dig. 740. 1 Greenlf: Ev.§44. Best on Presumptions, 44, note. 
37 Lit. L. Lib. Charge of Littledale, J. to the Jury, in Regina 
vs. Lovett, 9 C. & P. 462. 38 £.C. L. R.183. 4 Sup. Ct. R. 
22. 1 Kelly. Best on Presumptions, §215. Ib. §170, p. 233. 


Samvuet Hatt, for defendant in error. 


1. The publication is sufficiently alleged and proven. Starkve 
on Slander. Comyn’s Dig. Libel. B. 1. 1 Russell on Crimes, 
235, et seq. ° 
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2. The averment that the libelous matter was of and concern- 
ing William Thompson “and others,” taken in connection with 
the matter set out in the indictment, is sufficiently certain under 
the Statute of Georgia. Prince, 643, 644, 658, 659. It must be 
alleged that the libel was written of and concerning some person. 
1 Russell, 233, 234. An attempt to excite ridicule, hatred or 
contempt, against a man’s family,is a libel upon him. The King 
vs. Bedingfield et al. 2 Burr. 981. 1 Russell, 211. 

3. The three first grounds taken on the motion for a new trial, 
cannot be sustained, because it does not appear from the bill of 
exceptions, that the admission of the testimony was objected to by 
the plaintiff in error. 

4. The Court committed no error in charging the Jury that if 
they believed the libel was in the hand-writing of the defendant, 
and was afterwards found by the side of a public road and read, 
it was incumbent upon the defendant to show how it got out of his 
possession. The fact of his writing it being proven, the publica- 
tion is presumed to be by him or his authority. 1 Russell, 234, 
235. 

5. The charge upon the question of doubt, was correct. The 
doubt must be reasonable to authorize the Jury to acquit. 1 
Starkie on Ev. 514. 

6. The motion for a new trial, upon the ground of newly 
discovered testimony, was properly overruled, fort he reasons 
that the testimony, if present, was inadmissible. 


G. R. Hunter, in conclusion, for plaintiff in error, cited— 
Price R.p.10. 1 Chit. Cr. L. pp. 171,’2, 226, 30, 281, 660, 
662. 2 Kelly R.16. 4 Georgia R.360. 4 Ib. 20,22. 6 Pickering 


R.114. 4 Wendell R.579. Dudley R. Irwinvs. Moul. P. Di- 
gest, title Libel. 


By the Court—Lumpkn, J. delivering the opinion. 


[1.] Did the indictment contain a sufficient averment of the 
publication of the libel? It charges that David Giles, the defen- 
dant, on the 6th day of July, 1847, did maliciously and falsely 
‘utter and publish, that is to say, did then and there write, and 
fasten upon the side of a tree in a public place, where it could 
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be there read, the following malicious defamation, in writing, of 
and concerning one William Thompson (the prosecutor,) and oth- 
ers,” &c. It is objected, that it should have been alleged that the 
libel was read. Was this necessary? If so, then the fact that it 
was read should have been proven also. We are of opinion that 
neither was requisite to constitute the offence. 

Actual communication of the contents of a libel, as by singing 
or reading, is one mode of publication; but it is neither the only 
nor the usual mode. The common method is by the posting up 
of the paper, written or printed, or its delivery, and no ques- 
tion is ever asked as to whether it was read or not. Wesay of 
an author that he has published a book, when he has given its 
contents to the world; and we speak of the publication of a will, 
without meaning to denote that the contents of the instrument 
have been actually communicated. So it is with a libel. Publi- 
cation, says Best, J. in The King vs. Sir Francis Burdett, is noth- 
ing more than doing the last act for the accomplishment of the 
mischief intended by it. ‘The moment a man delivers a libel from 
his hands, his control over itis gone; he has shot his arrow and it 
does not depend upon him whether it hits the mark or not. There 
is an end of the locus penitentie—his offence ts complete—all that 
depends upon him is consummated; and from that moment, upon 
every principle of common sense, he is liable to be called upon 
to answer for his act. 

So then, the mere delivering over, or parting with the libel, is 
a publication. There need be no averment or proof of the actu- 
al communication of the contents of the paper. Lord Coke says, 
a libel may be published, traditione, by delivery, (5 Reports, 126, 
a;) and this definition is adopted by Chief Baron Comyns, in his 
Digest, title, Publication, 6. 1. If a letter containing a libel is 
sent sealed to another, or to the party himself against whom it is 
made, or is addressed through the post office, it is a sufficient 
publication. 1 Saund. Rep. 132, notes. 

If these propositions be tenable, and I doubt not they are law, 
then the case before us is free from doubt. I would only add, 
upon this branch of the case, that Chief Justice DeGrey, in deli- 
vering the opinion of the Court in Baldwin vs. Elphinston, (2 Wm. 
Black. Rep. 1037,) says, there are in Rastall’s Entr. tit. Action 
sur le Case, 13 a, two instances of constructive publications, 
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by delivering letters to A and B, and by fixing them on the door 
of St. Paul’s Church. 

[2.] Many minute and ingenious exceptions are taken to the 
indictment, for want of proper inuendos to give certainty to the 
libel. To all of which our answer generally is, that the office of. 
the inuendo is to point out and refer to matter already express- 
ed; to explain the meaning of the publication, when it is obscure, 
and to designate the persons alleged to have been libelled, when 
they are alluded to in covert and ambiguous terms. But where 
the paper itself points out, with sufficient clearness, the persons 
of or concerning whom it is written, and likewise the purpose for 
which it was written, the office of the inuendo is superseded— 
no explanation is necessary. And such is the character of this 
publication. It is its own interpreter. 

[3.] It is argued that it is not libelous to charge a person with 
being a drunkard.. At Common Law any publication is a libel, 
the tendency of which is to degrade and injure another person, 
or to bring him into contempt, hatred or ridicule; or which ac- 
cuses him of a crime punishable by law, or ofan act odious and 
disgraceful in society ; and by the Penal Code of this State, a 
libel is defined to be a malicious defamation, expressed either by 
printing or writing, or signs, pictures, and the like, tending to 
blacken the memory of one who is dead, or the honesty, virtue, 
integrity or reputation of one who is alive, and thereby expose 
him or her to public hatred, contempt or ridicule. 

I ask, is not this publication well calculated to produce these 
results? Inever yet saw the man who liked to be called or con- 
sidered a sot or drunkard. Noah, the first drunken man, became 
thereby an object of ridicule to his own son. It was the third 
part of the then male world that manifested this mockery for this 
habit, and the other two-thirds did but conceal it. True, Ham, as 
a son, could not justify his unfilial conduct, and he and his de- 
scendants, to the present generation, have been deservedly pun- 
ished for this contempt of his father. This historical fact serves, 
nevertheless, to illustrate the effect of this habit. But this paper 
did not stop with imputing excessive debauchery to old man 
Thompson; it alleges farther, that he was decoyed into his cups 
for the purpose of being made a cuckold! If this charge would 
not expose him to universal scorn and contempt, I know not what 
would, net only with the admirers of Byron—and their name is 
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legion—and such as would rather be the hero of Don Juan, than 
the author of the English Bards and Scotch Reviewers, but like- 
wise with the most elevated and worthy of mankind. But the 
enormity of this libel stops not here. As if to involve its victim 
in the lowest depths of infamy and disgrace, he is accused, not 
only of being a tory in the war of the Revolution, but with hay- 
ing been punished in the most ignominious manner for the robbe- 
ries which he then committed. When the name of Washington 
shall grow old and cold to the ear of the patriot; when it shall 
be synonymous with that of Arnold; when “the poles of the 
earth shall be swung round ninety degrees, to a coincidence with 
the equator,’ then, and not before, will it cease to be ‘a libel to 
call a man a plundering tory of the Revolution! 

[4.] The Court charged the Jury, that if they believed the libel 
was in the handwriting of the defendant—was afterwards found by 
the side of a public road, and read—the presumption was, that 
it was published by him, or by his authority ; that if it was not 
so published, it was incumbent on the defendant to show how it 
came out of his possession; and to these instructions the defen- 
dant, by his counsel, excepted. Suffice it to say, that the presi- 
ding Judge has employed, in this portion of his charge, the very 
language almost of the books. 

[5.] A person who appears once to have written a libel, which 
is afterwards published, will be considered as the maker of it, 
unless he rebut the presumption of law, by proving another to be 
the author, or show the act to be innocent in itself. 4 Bac. Abr. 
Libel, 6.1, p. 457. Lamb’s Case, 9 Coke, 59. For if a libel ap- 
pears under a man’s handwriting, and no other author is known, 
he is taken in the manner, and it turns the proof upon him; and 
if he cannot produce the composer, it is hard to find that he is 
not the veryman. Per Holt, C.J.in Rex vs. Beare, 1 Ld. Raym. 
417. 

[6.] The defendant complains of the charge as to the degree 
of conviction which should rest on their minds, before they found 

‘the prisoner guilty. The Court stated, that while it was true that 
the defendant was entitled to the benefit of any doubts they might 
entertain of his guilt, they must be reasonable doubts, not “ a may 
be so,” or “a might be so.” 

I would remark, that the terms in which this doctrine is stated 
in Macnally’s Evidence, is well calculated to mislead Juries. 
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They are there enjoined not to give their verdict against a pri- 
soner, without plain, direct and manifest proof of his guilt ; which 
implies, says Sir Edward Coke, that where there is doubt, the 
consequence should be acquittal of the party on trial. They are 
furthermore reminded, that their duty calls on them, before they 
pronounce a verdict of condemnation, to ask themselves whether 
they are satisfied, beyond the probability of doubt, that the pris- 
oner is guilty of the charge alleged against him in the indict- 
ment. And Chamberlain, J. B. R. in his charge to the Jury on 
the trial of Finny, is there reported to have said that, “ if there 
be a doubt, I take it to be a clear maxim, founded in humanity 
as well as ‘law, that you must acquit the prisoner.” Ridgeway’s 
Rep. 147. 

Now it is conceded, that in all criminal cases whatsoever, it is 
essential to a verdict of condemnation, that the guilt of the ac- 
cused should be fully proved; and that neither a mere preponde- 
rance of evidence, nor any weight of preponderant evidence, in 
the language of Mr. Starkie, is sufficient for the purpose, unless 
it generate full belief of the fact, to the exclusion of all reasona- 
ble doubt. Still, absolute, mathematical or metaphysical cer- 
tainty is not essential ; and besides, in judicial investigations, it is 
wholly unattainable. Moral certainty is all that can be required. 
The proof should be such as to control and decide the conduct of 
men in the highest and most important affairs of life, and not a 
mere vague conjecture, a fancy, a trivial supposition, a bare pos- 
sibility of innocence. To acquit upon such doubts, is a virtual 
violation of the Juror’s oath, and an offence of great magnitude 
against the interest of society, directly tending to the disregard 
of the obligation of a judicial oath, the hindrance and disparage- 
ment of justice, and the encouragement of malefactors. 1 Star- 
kie, 514. We consider this to be the fair import of the language 
used by the Court. 

I would add, that great Judges have held, that there is no dif- 
ference between the rules of evidence in this particular in civil 
and criminal cases; that if the rules of evidence prescribe the 
best course to get at truth, they must be, and are, the same in all 
cases, and in all civilized countries; and Lord Mansfeld, in the 
Douglas case, gives the reason for this: ‘ As it seldom happens 
that absolute certainty can be attained in human affairs, therefore 
reason and public utility require that Judges, and all mankind, in 
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forming their opinions of the truth of facts, should be regulated 
by the superior number of probabilities on one side and on the 
other.” 

[7.] While I am not prepared to subscribe to the principle here 
suggested, still I have deemed it my duty to intimate that it may 
be going quite too far to say, that even in criminal cases, the guilt 
of the accused must always be established by demonstrative and 
irrefragable evidence. It is enough that the evidence, whatever 
be its character, whether positive or presumptive, direct or cir- 
cumstantial, satisfies the understanding and conscience of the 
Jury. 

[8.] A new trial was moved for upon the grounds already con- 
sidered, and for the farther reasons, that the verdict was contrary 
to evidence, and on account of newly discovered testimony ; and 
the refusal of the Court to grant this application is excepted to 
as error. 

1. This Court is frequently called on to review the question as 
to how far it will interfere to set aside a verdict and grant a new 
trial, where there has been a conflict of testimony, and the case 
has been fully submitted on its merits; and we have again and 
again ruled, as we now do, that the verdict of a Jury will 
not be set aside as against evidence, where there has been evi- 
dence on both sides, and no rule of law violated, nor manifest in- 
justice done, although there may appear to have been a prepon- 
derance of evidence against the verdict; especially where, as in 
this case, the Judge who tries the cause expresses himself satis- 
fied with the finding. Courts should rarely take it upon them- 
selves to decide on the effect of evidence. Were they so to act, 
they might, with great justice, be charged with usurping the pri- 
vileges of the Jury, and making a criminal trial not what it is by 
our law, a trial by Jury, but a trial by the Court. 

[9.] 2. The other ground insisted upon for a new trial is, new- 
ly discovered evidence. Giles, the defendant, swears, that since 
the trial, he has been informed by James Youmans, that he was 
told, a short time previously, by Quepha Youmans, that she was 
at the house of the prosecutor when the libel was shown to her 
by him; that about that period she received a scurrilous paper 
from an individual living in the neighborhood, (not deponent,) 
and that from the great similarity in the style of the handwriting, 
and the abusiveness of the language of the two papers, and from 
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the fact that the author was at variance with the prosecutor, she 
would testify that the libel was not written by Giles. 

[10.] One capital defect in this showing is, thac the defendant 
swears that a third person informed him that he was told, &c. 
Why did he not produce the affidavit of James Youmans, his in- 
formant? Upon such a statement as this, no man ever would be 
hung, or imprisoned, or otherwise punished. Who could not get 
a friend to inform him (not under oath) what another would 
prove? The prisoner need not procure such a communication to 
be made—it would be voluntarily tendered. 

But, aside from this, the newly discovered evidence is merely 
cumulative, or in corroboration of testimony to a point presented 
at the former trial, to wit: the handwriting of the defendant. Nor 
would it, if offered, likely produce a different result, consisting as 
it does, mainly in a comparison of handwriting, and, therefore, of 
doubtful competency. 

On all the points made in the bill of exceptions, the judgment 
of the Court below is affirmed. 





No. 41.—Cuarues Foster, plaintiff in error, vs. Witson W. 
Brooks, administrator of G. M. Smith, defendant. 


[1.] Itis not competent to prove insanity by proof of the reputation or opin- 
ion of the neighborhood. 

[2.] Held, that this Court will not interfere with the established practice of 
the Circuit Courts of Georgia, in relation to the alternative form of the ver- 
dict in trover. 

[3.] Inactions of trover, where there is conflicting evidence of the value of 
the property at the same time: Held, that the Jury may find the highest val- 
ue proven, but are not compelled so to find; the ¢rue value derived from all 
the evidence being the criterion generally of the damages. 

[4.] The speaking ofa Juryman, after being charged with the case, with per- 
sons not membersof the Jury about the evidence, and expressing his opinion 
to them as to the rights of one of the parties: Held, to be a serious indiscre- 
tion, worthy of judicial censure. ‘ 


Trover, in Heard Superior Court. Tried before Judge Hm, 
October Term, 1848. 
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Wilson W. Brooks, administrator of George M. Smith, deceas- 
ed, brought his action of trover in Heard Superior Court, against 
Charles Foster, to recover eighteen slaves, as the property of his 
intestate. Foster defended, under a Dill of sale from Smith, 
which the plaintiff sought to avoid by proof that Smith was an 
idiot, incapable of contracting. 

A verdict was rendered at the October Term, 1848, for the 
plaintiff, for the sum of $8,700, “ which can be discharged by the 
delivery of the negroes mentioned in the declaration, and also 
$3,916 94 hire.” ° 

A motion was made for a new trial, which was overruled by 
the Court. The defendant thereupon filed his bill of exceptions, 
alleging as errors, 

1. The Court erred in permitting plaintiff's counsel to give in 
evidence the public opinion and reputation of the neighborhood 
in relation to the idiocy or insanity of Smith, the intestate of 
plaintiff. 

2. The Court erred in charging the Jury, if they should find 
for plaintiff, the form of their verdict should be in the alternative, 
finding so much money for the plaintiff, to be discharged by the 
delivery of the property in a certain time. 

3. Because the verdict is contrary to law, being in the nature 
of a decree. 

4. Because the Court erred in charging the Jury that, if they 
should find for the plaintiff, they should estimate the value of the 
property at the highest price proven, as it was usual to do in such 
cases, inasmuch as, under our practice, it might be discharged by 
areturn of the property. 

5. The Court erred in not granting a new trial on the above 
grounds, and on the additional ground of misconduct in one of 
the Jury, in having and holding conversations with other per- 
sons, not members of the Jury, respecting said case, and the title 
of defendant and the result of the case, to wit: “that he, defen- 
dant, could not hold said property ; that he had exhibited a little 
piece of paper, about as big as a man’s hand, as his title, and that 
he could never hold property under such a title as that.” 

This last ground was supported by affidavits. 

On these exceptions error has been assigned. 


O. Warner and D. Irwin, for plaintiff in error. 
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The counsel for the plaintiff in error, insist that testimony, as 
to the reputation of a person being an idiot or of unsound mind, 
is inadmissible. 

1. It is a general rule, that such testimony cannot be admitted to 
prove particular facts. 1 Stark. on Ev. part 1, s. 34 to 43. 1 
Phil. Ev. 190, 191. 3 Dane’s Abr. page 390. 2 Conden. R. 
496. 3 Conden. R.465. 10 Peters, 412. 9 Ala. R. 36. 11 Id. 
720. 7 John.95. 11 Ib. 437. 2 Caies’ 1.107. 2 Wash. R. 
146. 1 Johns. Ch. 140. 15 Johns. 493. 1 Mass. 71. 8 Johns. 
99. 1 Greenlf. Ev. 489. 

2. The verdict is void in law. It should have been for a sum 
certain only, and not in the alternative, to be discharged by a de- 
livery of the property. Trover is an action for damages alone, 
for the conversion of personal chattels, and not for the chattel it- 
self, and the plaintiff can recover nothing but damages. This is 
the rule atCommon Law. See 3 Bl. Com. 152, 153. 1 Chit. Pl. 
148. 

The Common Law upon this subject, is of force in Georgia. 
Hotch. 93. 

3. The rule of damages in actions of trover, is the value of the 
property at the time of conversion. 14 Johns. R. 128. 3 Bacon’s 
Abr. tit. Damages, letter D. °10 Ala. R.689. Where it was held 
that interest may be allowed on that value. Sedgwick on Dama- 
ges, 496. 

4. The conduct of the Jury was a sufficient ground for a new 
trial. Graham on N. T. 64,101. 1 Swift’s Dig. 775. 5 Cowen, 
283. 2 South. 687, cited in 3 U.S. Dig.630. 1 Mass. 543. 2 
Root’s R. 349. 2 Dallas, 56. 4 Maule & Sel. 192. 5 Price R. 
173. 12 East, 229. 1 Serg. & Ravle, 169. 

5. A Court will grant a new trial, where improper evidence 
has been admitted. 12 Wend. 64. 2 McCord, 157. 3 Cowen, 
621. 16 Johns.89. 1 Hiill’s S. C. R. 234. 2 Nott §& McCord, 
446. 1 Mill’s Const. R. 6, 200. 2 Dev. 563. 4 Ib. 328. 2 
Dev. & Bat. 196, 257. 5 Mass. 405. 6 N. H. 333,80. 9 Pick. 
176. 6 Cow. 445. 

6. There is not sufficient evidence to support the verdict, inde- 
pendent of the illegal testimony. The legal proof admitted on 
the trial, did not establish that Smith, the intestate, had that de- 
rangement or imbecility of mind, which would render him inca- 
pable, according to the rules of law, of making a valid contract, 
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and this was the material point in the case. 4 Cowen, 207. 21 
Wend. 142. 


Burcu and W. Doveuerrty, for defendant in error. 


The following are the points submitted by defendant’s counsel : 

1. Any public and notorious fact may be proven by reputation. 
1 Starkie, 28, 29. 

2. The action of trover is a substitute for the action of detinue, 
and is now the only.form of action for the recovery of personal 
property. 3 Bacon’s Ab. 134. 3 Bl. Com.122. And being sub- 
stituted by the Court, it may be made answer the purposes of 
both forms of action, which has been, in fact, the practice of our 
Courts, and so recognized by Act of Legislature. Prince, 450. 
And so has been the practice of the English Courts. 2 Wheat. 
N. P.1417. 3 Bur. 1364. 9 Bacon’s Abr. 680. 7 T. R.54. And 
if the verdict be informal, it does not result in the injury of the 
plaintiff in error, and may be disregarded by him. 1 Nott § 
McCord, 237. That part of the finding which authorizes the dis- 
charge of the value of the negroes, by delivering them, can at 
most be but surplusage, and may be stricken as such by this 
Court. Act to organize S. C. sec. 5. 

3. Loose expressions of one or more Jurors, is not sufficient 
to set aside a verdict. 3 Brevard,130. 2 Dunlap’s Practice, 675. 
2 Tidd, 988. The Courts will not receive affidavits of partiality 
and prejudice from the unsuccessful party. Ib. 908. 

4. The Jury had the right to find for defendant in error the 
highest value proven. 1 Nott § McCord, 334. In this case, but 
one value was proven, and if the Court erred in charging the Ju- 
ry to find the highest value, it was an unnecessary charge, and 
could not and did not lead the Jury into error. 

5. If we admit the proof of idiocy, by reputation, be inadmissible, 
there was sufficient proof beside to authorize the finding. 1 Kel- 
ly, 556. 16.580. 1 Selw. Practice, 487. Tidd, 907. 3 Johns. 
528. Weakness of mind, coupled with fraud and imposition, will 
vitiate acontract. 14 Vesey, 273. 


His Honor, Judge Warner, having been of counsel in the 
Court below, did not preside in this cause in the Supreme Court. 


By the Court—Nisset, J. delivering the opinion. 
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[1.] The defendant in this case relied upon a bill of sale from 
the plaintiff’s intestate. The plaintiff attacked that bill of sale 
upon two grounds, to-wit : the insanity of the maker, his intes- 
tate, and undue and improper influence exerted upon him, amovht- 
ing to moral coercion, by Foster, the defendant. Upon the trial, 
Judge Hill permitted the plaintiff to prove the insanity of the in- 
testate, by giving in evidence the public opinion and reputation 
of the neighborhood, in relation to his insanity. Such testimony, 
for example, as this: “he was esteemed an idiot in Oglethorpe 
County.” Exception was taken to the admission of this evidence, 
at the trial. We think the Circuit Judge erred in admitting it. 

Insanity may be proven, by the proof of facts and circumstan- 
ces, which show the state and condition of the mind. “The state 
and condition of the mind (says Prof. Greenleaf) of the party, is 
proved like other facts, to the Jury.” Insanity, a state or condi- 
tion of the mind which renders a party incapable of contracting, 
and which, when proven, annuls a contract, is demonstrable by 
facts and circumstances, which show it to exist—such as his 
acts, his sayings, and his appearance. The best evidence of which 
the nature of the case is susceptible, must in all cases be adduced. 
The best evidence to prove insanity is proof of the facts and cir- 
cumstances which demonstrate its existence. These facts and 
circumstances must be proven by the production of witnesses to 
testify tothem. They are capable of proof, as are any other facts 
or circumstances, which are required to be proven, and upon 
which the rights of parties depend in a Court of justice. The 
highest and best evidence in this case, is the testimony of persons 
who, from their own knowledge, will swear to their existence. 

Public opinion, as to a man’s insanity, is hearsay evidence. 
One swearing to the existence of such opinion or reputation, 
swears only to what he has heard from others—from a whole 
community, if you please. He swears to no facts which show to 
the Jury the state or condition of the party’s mind. He swears to 
what others have said. From such testimony, the Jury who are 
to try the question of sanity, derive nothing upon which to base a 
judgment of their own. If, upon such evidence, they were al- 
lowed to find a verdict, it would be predicated alone upon the 
opinion of other men, not expressed to them, not upon oath, not 
subject to cross examination, and communicated through one who 
may have erroneously conceived it, or presented it, or who may 
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himself be prejudiced by it. He is not guilty of perjury if the 
party be ever so sane. He is testifying only to the existence of a 
public opinion—a thing very difficult to define—which may be 
oné thing to-day and another to-morrow—which may exist with- 
out reason, or facts, or knowledge, and may be changed in a week 
without reason or cause. And in addition to all this, the witness 
who is sworn, is the judge of what is public opinion or reputation, 
and that too, under circumstances which relieve him of much of 
that responsibility which ordinarily attaches to the delivery of tes- 
timony on oath. 

“Tf,” says Buller, “the first speech were without oath, another 
oath that there was such speech, makes it no more than a bare 
speaking, and so of no value in a Court of Justice.” Buller, N. 
P. 294. And that is all that can be said of it. Against all such 
testimony, the law sets its face as a flint. “Hearsay evidence is 
uniformly held incompetent to establish any specific fact, which in 
its nature, is susceptible of being proved by witnesses who can 
speak from their own knowledge.” 1 Green. sec. 99. Now, in- 
sanity, if not a specific fact, is a state or condition of the mind. 
And as men cannot see, touch, hear, and with omniscient ken, 
determine the state or condition of the mind—as intuition can- 
not establish it—they are left to ascertain it, by facts and circum- 
stances. And when it becomes necessary for a Jury to deter- 
mine it, they too are to judge through facts and circumstances ; 
and the facts and circumstances upon which they are to place 
their judgment, must be presented to them by witnesses under 
oath. If reputation of insanity is competent, then reputation of 
sanity must be also. By this kind of evidence a fool may be proy- 
ed a wise man, and a philosopher a fool. Public opinion declared 
Copernicus a fool, when he promulgated the planetary system ; 
and Columbus a fool when he announced the sublime idea of a 
New World. Hazardous in the extreme would it be to the rights 
of parties under the law, if they were allowed to depend upon the 
opinion of a neighborhood of the sanity of individuals. Hearsay 
evidence is excluded, because a witness ought to be subjected to 
cross-examination—that being a test of truth. It ought to ap- 
pear what were his powers of perception—his opportunities of 
observation—his attentiveness in observing—the strength of his 
recollection, and his disposition to speak the truth. It supposes 
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better evidence, which might be produced. Besides, it is intrin- 
sically weak and incompetent to satisfy the mind. 

There are, however, some exceptions to the rule, that hearsay 
evidence must be excluded. Proof of pedigreeisone. Evidence 
by hearsay, to prove pedigree, is restricted to the declarations of 
deceased persons who were related by blood or marriage to the 
person, and therefore, interested in the succession in question. 
13 Vesey, 140, 147. Cowp. 591. 13 Vesey, 514. 2 Bing. 86. 
2 Russ. & My. 147, 156. 1 Crowp. Mees. & Ros. R. 919, 928. 
17 Peters, 213. 18 Johns.37. 2 Conn. 347. 4 N. Hamp, 371. 

It is admitted, upon the ground of the interest of the declarants in 
the person from whom the descent is made out, and their conse- 
quent interest in knowing the connexions of the family. It is not 
pretended that this case is within this exception. Another excep- 
tion is, where declarations are admitted as being part of the ves 
geste. These are, however, according to Mr. Greenleaf, rather 
in the light of original evidence; and he enumerates some other 
apparent exceptions, which he regards in the same light. There 
are other exceptions—such, for example, as relate to matters of 
public and general interest—as a claim of highway, or a right to a 
ferry. Reputation, as to these matters, is admitted upon the 
ground of the interest which all have in its truth, and the conse- 
quent probability that it is true. 1 Greenleaf, 157. 

In this case, there is no public matter involved. It is a ques- 
tion which affects only the parties litigant—it does not fall with- 
in this exception. Another exception relates to ancient posses- 
sion, and ancient boundaries ; another to the declarations and en- 
tries of deceased persons, against the interest of the persons ma- 
king them; another, to dying declarations ; another to the testi- 
mony of witnesses dead, absent or disqualified; not one of which 
embraces reputation as to insanity. This case is therefore sub- 
ject to the general rules, and by them, in the judgment of this 
Court, the evidence was improperly admitted. 

In the case of Potts’ will, argued at this term of this Court, we 
held that the opinion of a witness, as to the sanity of the testator, 
was not admissible, unless he states the facts upon which his opin- 
ion is formed. If the opinion of a sworn witness in open Court 
is inadmissible, a fortiori, the opinions of men not being on oath, 
as testified to in Court,are inadmissible. ( Which case see post.) 

It was insisted by the counsel for the defendant in error, that if 
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we should believe that the Court erred in admitting this evidence, 
yet this case ought not to be remanded for a new trial, because, 
wholly independent of the illegal testimony, there was evidence 
enough before the Jury to authorise their verdict. We have look- 
ed into the record, and find that the evidence as to the sanity of 
the plaintiff’s intestate, is conflicting. When the evidence is con- 
flicting, the case must go back. Only where the evidence will 
plainly and justly authorise the finding, without the illegal evi- 
dence, will we decline to send the case back. It must be a case 
where we are free from all doubt, that the Jury would have found 
as they did, had the illegal evidence not been before them. This 
is not one of those cases. Upon the question of insanity, it is im- 
possible for us to say that the illegal testimony had no effect upon 
the mind of the Jury. There is a good deal of evidence going to 
prove the sanity of the intestate of the plaintiff. Nor is it clear to 
our minds, that excluding altogether the issue of insanity, the Ju- 
ry would have been compelled to find for the plaintiff below, upon 
the other issue of fraud by undue influence. Upon both issues ta- 
ken together, it is still more doubtful whether the Jury would 
have been constrained to find as they did, without the illegal evi- 
dence. We think it may have had its effect on the Jury in refer- 
ence to both issues. The question of mental vigor is involved in 
the question of fraud, since it is easier to influence unduly and 
fraudulently, a weak than a strong minded man. Were we the 
Jury, we might have found as the Jury did find. But that is not 
the question. The exception to the testimony, too, was taken on 
the trial. It is not, therefore, a question, how far we will control 
the discretion of the Court, in refusing or granting a new trial. 
The case must go back. 

[2.] The other points.made, grew out of a rule for a new trial. 
It is claimed that the Court erred in instructing the Jury, that if 
they found for the plaintiff, the form of their verdict should be in 
the alternative, finding so much money for the plaintiff, to be dis- 
charged by the delivery of the property within a certain time. 
The Jury found for the plaintiff a sum in damages, which might 
be discharged by the delivery of the negroes within a specified 
time. Thus, we are called upon to say, whether we will change 
the form of the verdict in trover, which has been used in our 
Courts, so far as I know, since the organization of the Govern- 
ment, Our Courtshave held, not that the verdict should be, inall ca- 
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ses, in what is usually called the alternative, but that it is competent 
forthe Jury to find in that form, or not, according to the circumstan- 
ces of the case. The verdiets thus rendered, are not strictly in 
the alternative ; they are verdicts, generally, for damages, with a 
condition in favor of the defendant, that he may, if he will, dis- 
charge them, by delivering the property sued for; they go upon 
an idea favorable to the defendant; they give him the priv- 
ilege, if most convenient or most beneficial to him, of discharging 
the verdict by a surrender of the property. It is true, too, that 
such a form may be used to favor plaintiffs. There are cases 
where he wants the specific property, and would not feel com- 
pensated for its loss in any amount of damages. As for example, 
in case of a suit brought for an ancient piece of family plate, or 
for a peculiarly valuable and attached servant. In sach case, this 
form enables the Court and Jury to coerce the delivery of the 
property, by finding against the defendant, excessive damages. 
And thus, ¢rover is made to subserve the purposes of the obsolete 
action of detinue. There is no doubt but that in England the re- 
covery in trover is generally in damages; the fluctuating value 
of personal property makes it necessary that it should be; the 
principles upon which the action is founded, require it; yet, in 
England, it has been ruled that, where trover is brought for a 
chattel] of unchangeable value, the verdict may be discharged, by 
surrender into Court of the property. Fisher vs. Price, 3 Bur- 
row, 1363, ’64, 65. And perhaps this is the source from which 
sprang the idea, in Georgia, of permitting the damages to be dis- 
charged by a delivery of the property. We think the practice a 
good one. Our people and the profession are familiar with it, and 
we have reason to believe, satisfied with it. It has rested for 
many years under the eye of the Legislature, and they have not 
thought proper to change it, but in several instances have impliedly 
sanctioned it. We do not see that there is in it any principle vi- 
olated, or rule of expediency infringed, and we shall not disturb it. 

[3.] The plaintiffin error claims that the Court erred in charg- 
ing the Jury, that if they should find for the plaintiff, they should 
estimate the value of the property at the highest price proven. 
The reason given by the presiding Judge for this instruction is, 
the discharge of the verdict by the return of the property. 

In this case, the witnesses varied in their judgment of the val- 
ue of the negroes—some proving a higher value than others. The 
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question made here, is not what is the criterion of damages, where 
the value fluctuates from the conversion to the trial. Whether 
the value, at the time of conversion, or at some intermediate time 
between the conversion and the trial, or at the trial, or an aver- 
age value, derived from the different valuations, be the rule, we 
express no opinion. When the property is of an undeviating 
value, what is proven to be its worth when converted, seems to 
be the criterion ofdamages. What it is when the property is pro- 
ven to be worth different prices at different times, I say, we ex- 
press no opinion.* The proof in this case, all relates to the price 
of the negroes at the same time; and the instruction was, that the 
Jury find according to the highest price proven. Allowing, as 
we do, the alternative verdict, yet, we dissent from the opinion of 
the learned Court below. That there are cases, as before intima- 
ted, where the Court might instruct the Jury to find the highest 
price proven, we cannot doubt. Cases where, for reasons appa- 
rent from the whole case, the object of the plaintiff is to recover 
the specific property. Thisis not acase of that kind. Moreover, 
the Court has laid down a rule here, without any qualification and 
applicable equally to all cases—that is, that inasmuch as the dam- 
ages may be discharged by a return of the property, therefore, 
the Jury must find the highest price proven. The criterion of 
damages, as a general rule, is the trwe value of the property—that 
isthe rule of the lawintrover. The Court below didnot so instruct 
the Jury. His instruction was, that the rule of the law is this, 
to-wit: the criterion of damages is the highest value proven. The 
Jury are to find what is the true value from all the evidence; it 
is their province to judge of it, weigh it, reconcile conflicts, and 
thus arrive at the true value. They may find the highest price 
proven, because they may believe, from all the evidence, that that 
is the true value. But they may believe, from want of credibility 
in the witness, or a want of judgment, or of opportunities of 
forming a correct judgment, or on some other account, that 
the highest price proven is not the true value. They should 
not, therefore, be held bound by the highest price proven. 
Whilst they may find that price, non constat that they must. If the 
instruction of the Judge be considered as asserting no rule of law, 
but as aninstruction merely upon the facts of this particular case— 


—— 


*See post. Schley vs. Trustees of Bedingfield.—[ Rep. ] 
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as directory to the Jury on the testimony—still, it is erroneous. 
The Court may express an opinion on the facts, but it must ac- 
company that opinion with a declaration that it is the province of 
the Jury to find the facts. A Judge has no right to instruct the 
Jury how they shall find on the facts. The language ofthe Court 
in this case, is that of instruction. The bill of exceptions repre- 
sents him as charging the Jury, that they should find according 
to the highest price proven, without submitting to them, that it 
was, notwithstanding, their right to determine on the facts. Az- 
derson et al. vs. The State of Georgia, 2 Kelly, 370. Stell vs. 
Glass, 1 Kelly, 475. Holder vs. The State of Georgia, 5 Ga. R. 
441. Beall vs. Mann, 5 Ga. R. 471. 

[4.] It is farther complained, that Judge Hi// erred in refusing 
a new trial, on the ground of the misconduct of one of the Jury 
who tried the cause. The juryman, it seems, after being charged 
with the case, departing from his fellows, (whether with or with- 
out leave to disperse, not appearing,) and before, as I infer from 
the record, they had retired to their box, made the following re- 
marks in the hearing of several persons not being members of the 
Jury, to-wit: “ That he (the defendant) could not hold the prop- 
erty—that he had exhibited a little piece of paper about as big as 
a man’s hand as his title, and that he believed that Foster (the de- 
fendant) had never paid anything for the negroes any more than 
he had.’ We cannot say that in strictness, this is a good ground 
for anew trial. And asthe granting or denying new trials is within 
the discretion, the sound legal discretion of the presiding Judge, we 
would not send this case back on this ground alone. Yet, we 
believe that the conduct of this juryman was an act of serious 
indiscretion, and justly meriting judicial censure. We cannot 
well be too strict in maintaining the purity of the trial by Jury. 
We would rejoice to be able to impress upon the mind of the 
country a proper sense of the delicacy and solemnity of that trust 
which the law delegates to jurymen—a trust, in the exercise of 
which is involved, in an eminent degree, the power of the Courts 
to administer general justice—in which is involved the peace of 
society, the life, liberty, property and character of every citizen 
in the republic. Juries should believe, that when acting as such, 
they are consecrated men, set apart for a peculiarly solemn duty. 
They should not only act right, but avoid the appearance of act- 
ing wrong. The conduct of jurymen should be such as to repel 
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all thought, on the part of every man, that they are at all ap~ 
proachable. Any conduct which tends to break down the public 
impression, that they are utterly above and beyond all attempts 
at external control, is wrong. Most assuredly, conduct which 
invites or which seems to invite such attempts, is reprehensible. 
It does not appear that the remarks of this juryman were preceded 
or followed by remarks from those whom he addressed ; and 
yet, itis difficult to believe that they were not. If others had ad- 
dressed him in relation to the case in his hands, I should hold it 
good cause for a new trial. A statement by ajuryman, of a part 
of the evidence, and an expression of opinion as to the rights of 
one of the parties, (this case,) does not necessarily imply corrup- 
tion—an honest, independent man might do all that. But to war- 
rant a new trial, it is not necessary to show that the juryman act~ 
ed corruptly. The law will guard the trial by Jury from the 
chances of being corrupted. The volunteer remarks of this jury- 
man might be construed by the by-standers, into an invitation to 
them to express their opinions. The juryman laid himself open 
to the attempts of the world, upon his mind and hisintegrity. It 
might be the means which an honestly disposed but timid jury- 
man would resort to, to ascertain the out-door sentiment, as to the 
cause, in order that he might act uponit. Or it might be resort- 
ed to by a shrewd and dishonest juryman, to learn the out-door 
opinion, that he might carry it into the jury-box, and thereby 
control the verdict of his fellows. 

In every point of view, and many views might be taken of it, the 
conduct of the juryman in this case was highly censurable. 

Let the judgment be reversed. 
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No. 42.—Suerwoop R. Womack, plaintiff in error, vs. THomas 
B. Greenwoop, executor, &c. and Wrii1Am A. PULLEN, ad- 
ministrator, &c. defendants. 


71.] Where a testator, by his will, directs a sale of his real and personal es- 
tate, for the payment of his debts, and after payment thereof the residue 
of his estate to be equally divided between his wife and children, the chil- 
dren to receive their shares as they successively attained the age of twenty- 
one years: Held, that the legacies of the children vested in possession, on 
their arriving at the age of twenty-one years respectively; and that the 
executor was liable to account therefor, notwithstanding there was no allege- 
tion in the bill that the debts had been paid; as it was charged a sufficient 
time had elapsed for that purpose, and that the sales of the testator’s property 
had not been accounted for by the executor. 


[2.] An administrator may be made a party to an injunction bill, for the pur- 
pose of enjoining him from interfering with a legacy in the hands of an ex- 
ecutor, to which his intestate had no title, before the expiration of twelve 
months from the date of his qualification, there being no claim made against 
him in the bill, for any matter or cause of action against his intestate, in his life- 
time. 


In Equity, in Troup Superior Court. Decision on demurrer, 
by Judge Hiri, November Term, 1848. 


Sherwood R. Womack filed his bill, returnable to the Superior 
Court of Troup County, alleging, that in the year 18—, Collin 
Rogers of said County, died intestate, leaving Thomas B. Green- 
wood and another, his executors, Greenwood alone qualifying; that 
by the 4th clause of his will, he provided, that “ such provision be 
made for the support and comfort of my surviving wife and chil- 
dren, viz: Sarah L. Rogers, Henry A. Rogers and Lucretia Jane 
Rogers, as my executors shall deem necessary, and in conformity 
with their best interest, until all my just debts be paid; and after 
the payment of these debts, the residue of my property be divided 
into three equal portions, and appropriated to the use and benefit 
of the above named legatees, so soon as my children, Henry A. 
Rogers and Lucretia Jane Rogers, shall successively attain the 
age of majority.” 

That Greenwood took possession of said estate, amounting to 
$50,000, or other large sum, and has caused to be sold, all the 
real estate and personal property of the testator, except twenty- 
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six negroes, amounting in value to $25,000, and has received 
from the rents of the real estate and hire of the negroes, the sum 
of $5,000, or other large sum of money, and has made no returns 
thereof to any Court. 

That on 5th Jan. 1848, Henry A. Rogers, being then of age, by 
deed, transferred and assigned to complainanthis undivided interest 
in the following negroes, belonging to the estate of said Collin: 
George, Gift, Beverly, Peggy and her eight children, Elendor and 
her four children, Mariah and her two children, Nancy and her four 
children, and Enoch a boy, together with their future increase ; 
that shortly thereafter, said Henry A. Rogers died, and William 
A. Pullen applied for and obtained letters of administration on his 
estate. 

The bill charged that said Pullen was endeavoring to obtain 
possession from said Greenwood, of the said undivided interest ; that 
as assignee he has frequently applied to said Greenwood and 
Pullen not to interfere or intermeddle, in any manner whatever, 
with said interest, and requested a settlement and division. 

The bill prayed that Greenwood might be decreed to account 
for the said undivided interest, and to distribute and turn over to 
complainant, the share of said Henry A. Rogers, in said negroes, 
together with the increase and hire. Also, an injunction to re- 
strain Pullen from proceeding to recover said interest in said ne- 
groes. 

To this bill the defendants filed a general demurrer, for want of 
equity. 

Upon the hearing of which, the Court sustained the demurrer, 
and dismissed the bill. 

And this decision is assigned as error. 


Joun L. Srepsens, for plaintiff in error. 
O. A. Butt, for defendant in error. 


By the Court—Warner, J. delivering the opinion. 


[1.] The error assigned to the judgment of the Court below is, 
the sustaining the demurrer to the complainant’s bill, and dismiss- 
ing it. 

The testator, by the second clause of his will, directs that all 
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his req] estate and perishable property, be sold, so soon as his exec- 
utors shall deem prudent, for the payment of his debts. 

By the third clause in his will, the testator provides, that his 
negro property be either hired out or sold, so far as may be suffi- 
cient for the payment of his debts, and the residue appropriated 
for the benefit of his family, according to the discretion of his ex- 
ecutor. 

The fourth clause of the will provides for the support of the 
testator’s family, until all his just debts be paid, as his executors 
shall deem necessary, or in conformity to their best interest ; and 
after the payment of his debts, the residue of his estate to be 
equally divided between his wife, Sarah L. Rogers, and his two 
children, Henry A. Rogers and Lucretia Jane Rogers—the dis- 
tribution to be made to his children when they successively arrived 
at the age of majority—the distribution to be made to the testa- 
tor’s widow, whenever, in the opinion of his executors, the inter- 
est of his estate would justify it. The construction which we 
give to this will is, that the testator intended that his real estate 
and perishable property should first be sold for the payment of 
his debts, and if that was not sufficient, the hire of the negroes 
was to be appropriated for that purpose, or that asufficient num- 
ber of the negroes might be sold for the payment of his debts, 
After the payment of his debts, his property was to be equally di- 
vided between his wife and children—the latter to receive their 
respective shares, when they attained the age of twenty-one 
years, 

The testator evidently contemplated that his executors would 
sell the property and pay the debts, within the usualtime allowed 
by law for that purpose, or in any event, that the debts would be 
paid before either of his chiidren should attain the age of twenty- 
one years, for then he directs they shall receive their respective 
shares of his estate. He did not intend the vesting of the legacies 
to his children, in possession, should depend upon the action of 
his executors in paying the debts, for then their right to the pos- 
session of their respective shares, would depend on the will of the 
executors, rather than the will of the testator. From the allega- 
tions in the complainant’s bill, the legal presumption is, that the 
executor has paid the debts, or has in his hands sufficient for that 
purpose, and of which he has made no proper account. 

The complainant charges, that the executor has sold all the real 
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estate and personal property of the testator, except twenty-six 
negroes, amounting in value to the sum cf twenty-five thousand 
dollars, of which he has made no proper return to any Court ; 
and has also received from the hire of the negroes and the rents 
of the real estate, the sum of five thousand dollars. By the Act 
of 1792, executors are allowed twelve months, from the probate 
of the will, to ascertain the debts due to and from their testator. 
Prince, 229. By the 4th section of the Act of 1810, executors 
are required to render a full and correct account of the condition 
of the estate in their hands, to the Court of Ordinary, once in 
each and every year, on oath. Prince, 240. According to the 
case made by the complainant’s bill, more than two years and a 
half have elapsed since the probate of the will and qualification of 
the executor, and no returns have been made by the executor of 
the appropriation of the proceeds of the sale of the testator’s prop- 
erty, and he is charged to have the same inhis hands. One of the 
legatees, Henry A. Rogers, it is alleged, arrived at the age of 
twenty-one years, and assigned his interest to the complainant in 
the testator’s estate, and afterwards died intestate. William A. 
Pullen took out administration on his estate, and as the complain- 
ant charges, is endeavoring to reduce into his possession the leg- 
acy of Henry A. Rogers, now in the hands of the executor, and 
which was assigned to the complainant by said Henry A. Rogers, 
in his life-time. 

[2.] The prayer of the bill is, that Pullen, as the administrator 
of Henry A. Rogers, may be enjoined from recovering said legacy 
from the executor, and he is made a party to the bill for that pur- 
pose only. As twelve months had not expired, from the time of 
the qualification of Pullen, as administrator, to the time of filing 
the complainant’s bill, it is objected that he cannot be made a party 
until after the expiration of twelve months from the date of his 
qualification as such administrator. By the 12th section of the Ju- 
diciary Act of 1799, it is declared—* No suit or action shall be 
issued against any executor or administrator, for any matter or 
cause against the testator or intestate of such executor or adminis- 
trator, in any of the said Courts, until the expiration of twelve 


months after probate of the will of such testator, or letters of ad- 
ministration granted on the estate of such intestate.” Prince, 
422. The complainant’s bill is not filed against Pullen for any 
matter or cause of action which existed against his intestate in his 
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life-time. It does not seek to recover anything from him, as the 
representative of his intestate, but simply to enjoin him from in- 
terfering with that which it is apparent from the complainant’s 
bill and exhibits thereto attached, he has no ttle in right of his 
intestate. He is not sued for any debt, demand, matter or cause 
of action which existed against his zntestate in his life-time, and in 
our judgment, was properly made a party to the bill. For the 
reasons already stated, we are of the opinion that the complainant 
has stated upon the record a prima facie case, which entitles hins 
to a discovery and relief from the execitor, as the assignee of 
Henry A. Rogers, one of the legatees under the will of Collin 
Rogers, the testator, for his share of the legacy, and that the de- 
murrer ought not to have been sustained. 
Let the judgment of the Court below be reversed. 





No. 43.—Grorce Ray, administrator, and others, plaintiffs in er- 
ror, vs. THE JUSTICES OF THE INFERIOR Court of Macon Coun- 


Ty, defendants. 


[1.] A witness whois liable to an action by the party for whom he is called, 
in case that party should not recover, is incompetent to testify, without a re- 
lease. 

[2.] In an action by the present guardian, against the administrator of the 
former guardian, and his securities on the bond, the plaintiff must show, af 
firmatively, some act of waste or mal-administration by his predecessor du- 
ring his life; and the bare reception of money for his wards, without further 
proof of default, is not, per se, a breach of the bond. 

[3.]. The Act of 1820, authorising securities to be joined with the principal, in 
suits upon executor’s, adininistrator’s and guardian’s bonds, considered. 
[4.] In an action by the present guardian against the administrator of a de- 
ceased guardian and his securities, upon their bond, in which the breach al- 
leged, is the receipt of three several sums of money by the former guardian, 
which he had appropriated to his own use, the measure of damages is the 

aggregate of principal and accruing interest. 

{5.] The Act of 1814, requiring the amount of principal and interest to be sta- 
ted, separately, in judgments, applies to suits on promissory notes, and oth- 
er special contracts bearing interest, and not to cases where the recovery is 
in damages: 
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Debt on Bond, in Houston Superior Court. Tried before 
Judge Fioyp, October Term, 1848. 


Suit was commenced in the Superior Court of Houston Coun- 
ty, by the Justices of the Inferior Court of said County, for the 
use of Jesse M. Pinkston, guardian of the minor heirs of Green 
B. Pinkston, deceased, upon the bond of Joshua Taylor, a former 
guardian, now deceased. The suit was instituted against George 
Ray, as administrator of said Taylor, and George Ray and Law- 
son Henderson, as sureties. The breach alleged was, that the 
said guardian “ did not take good and lawful care of the property 
of the said orphans, his said wards, according to the laws of this 
State ; nor did he, annually, make a just and true return of all or 
any of his actings and doings in the premises, unto the said Court 
of Ordinary, but on the contrary thereof, your petitioners say that 
the said Joshua Taylor, as such guardian, did receive from the le- 
gal representatives of Green B. Pinkston, deceased, (their father,) 
a large sum of money belonging to his said wards, as heirs at law 
of said Green B. to wit: the sum of seven hundred and ninety 
dollars, which sum of money the said Joshua Taylor wasted, con- 
verted and disposed of to his own use,” &c. 

At the October Term, 1848, upon the trial, the plaintiffs gave 
in evidence the bond, and then offered to prove certain receipts 
and the payment of the money therein specified, by Nathan G. 
Lewis, the administrator of Green B. Pinkston. The defen- 
dant’s counsel objected to his testifying, on the ground that he was 
interested in relieving himself from responsibility, which objec- 
tion was overruled, and defendants excepted. The receipts were 
then given in evidence, showing the receipt by the guardian, of 
$747, from the administrator of G. B. Pinkston. 

Plaintiffs here closed their case, whereupon defendant’s coun- 
sel moved for a nonsuit— 

1. Because there was no evidence of a demand from the guar- 
dian or his administrator, to account for the fund, nor of their re- 
fusal to pay. 

2. Because the plaintiffs showed no settlement of the guardi- 
an’s accounts, either by the guardian or by the decree or judg- 
ment of a Court of competent jurisdiction, and-that there is no 
breach of the bond until such accounting has been had. 
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3. Because there is no evidence of the breach of the bond 
sued on. * 


Which motion was overruled by the Court, and defendant ex- 


cepted. 

The Court charged the Jury, that they must find for the plain- 
tiffs; that they should ascertain the amount of interest on the 
payments shown, and adding the interest to the principal, find the 
aggregate amount as damages. 

To which charge defendants excepted; and on these’excep- 
tions error has been assigned. 


Joun M. Guixes, for plaintiffs in error. 
E. Warren, for defendants. 


Joun M. Gries, for plaintiffs in error, submitted the following 
brief : 


1. Lewis, the administrator, was incompetent to prove the pay- 
ment, by himself, of the trust fund to the guardian. In all cases 
when the testimony of the witness adduced by the plaintiff, would 
discharge the witness from the plaintiff’s demand, by establishing 
it against the defendant, he is incompetent. 1 Greenl. Ev. §396, 
note. Emerton vs. Andrews, 4 Mass. 653. Hodson et al. vs. 
Marshall, 7 Carr. & P. 16, (32 Eng. C. L. R. 421.) Nisbet vs. 
Lawson, 1 Kelly’s R, 282, ’3. 

2. A demand of the guardian to account, made by some one 
authorized to receive the fund, and a failure or refusal to account 
by the guardian, should have been shown. There was no attempt 
to show a waste by the guardian in his life-time; but the proof 
relied on was merely the evidence of the reception of the fund by 
him, and it was sought, by this evidence, to cast the onus upon his 
administrator and securities to show what had become of the 
fund. This is no evidence of a breach—the plaintiffs below 
should have shown affirmatively a breach of the bond. Justices 
of the Inferior Court vs. Woods & Vason, 1 Kelly’s R.88. Bry- 
ant, guardian, and others vs. Owen and Wife, 1 Kelly’s R. 374. 

3. There was no decree or judgment obtained against the guar- 
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dian, settling his accounts and ascertaining the amount due to the 
wards, and until such judgment or decree, no writ can be main- 
tained or recovery had against the securities for the failure of the 
guardian to account; their liability being wltimate, not primary. 
Stilwell vs. Mills, 19 Johns. R. 304. Anderson vs. Maddox and 
others, 3 McCord’s R. 237. Salisbury vs. Van Hoesen, 3 Hill’s 
N. Y. R.77. Wallace ads. James, 4 McCord’s R.121. TheSta- 
tute, (Prince’s Digest, 445,) is relied on to show that this is not now 
the rule on this subject in this State; but that Statute does not 
expressly, nor by any just construction, have any effect upon the 
rule here contended for. See Cameron et al.vs. Inferior Court, (1 
Kelly’s R. 37,) where Warner, J. cites and approves of the fol- 
lowing cases: James vs. Anderson, 4 McCord’s R.113. Braxton 
vs. Winslow, 1 Washington’s Va. R.31. If the securities of an 
administrator are only ultimately and not primarily liable, so are 
the securities of a guardian. 

4. There was no breach of the bond shown. See authorities 
cited to.the second point. 

5. The charge of the Court, directing the Jury to add princi- 
pal and interest together, and find the aggregate sum as damages, 
was contrary to our Statute regulating interest on judgments. 
Prince’s Digest, 294, ’5. 


By the Court.—Lumprxw, J. delivering the opinion. 


[1.] Was Nathan G. Lewis a competent witness to prove the 
payment of $747, by himself, as administrator of Green B. Pink- 
ston, deceased, to Joshua Taylor, the former guardian of the mi- 
nor children of his intestate? To allow it would be to permit 
the witness to discharge himself of his liability to the heirs of the 
estate which he represents—for if he has not paid over this mo- 
ney, he is still responsible to them forit. This principle we con- 
sider was settled in Nisbet vs. Lawson, 1 Kelly, 275. The doc- 
trine there ruled was, that a witness who is liable to an action by 
the party for whom he is called, in case that party should not re- 
cover, is incompetent without a release. 

[2.] This was an action by the present guardian against the ad- 
ministrator of the former guardian and his securities, upon their 
bond; and the only evidence adduced to support it, was the re- 
ceipt of certain sums of money by the deceased guardian. Is 
this, per se, a breach of the bond ? 
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This point has been several times discussed before this 
Court. Inthe Justices of the Inferior Court vs. Woods & Vason, 
(1 Kelly, 84,) it was distinctly held, “that the reception of mo- 
ney by the guardian is no breach of his bond; itis his duty to re- 
ceive it;” “that the burden of proof is on the plaintiff to show 
affirmatively some act of waste or mal-administration on the part 
of the guardian ;” and that “the reception of the money by the 
guardian would not be sufficient to sustain a suit on the bond, 
without farther proof to establish a forfeiture.” And in Bryant, 
guardian, &c. and Beall, executor of Pye, vs. Owen and Wife, (1 
Kelly, 355,) this Court say, ‘“ The law makes it the duty of the 
guardian to inquire into and take charge of the estate of his 
ward ; to receive and keep his effects. If the guardian is not ap- 
pointed for this purpose, then the appointment of a guardian at 
all, is an act of redeemless folly. Moreover, the Statute of 12 
Char. II. makes it the duty of guardians to take the custody, tui- 
tion, and management of the goods, chattels and personal estate of 
children committed to their care. This Statute is of -force in 
Georgia. Schley’s Digest, 243. We think then, it is established 
by these views, and the authorities which sustain them, that it is 
the duty of the guardian to receive the effects of the ward, and if 
he fails to collect and receive them, he commits waste. If these 
things are so, can the receipt of the effects be evidence of waste 
at the same time? The thing is not only unreasonable but ab- 
surd,” 

Thus it will be perceived, that the question under consideration 
is most fully covered by the previous adjudications of this Court. 
In this case, Joshua Taylor, the former guardian, received the mo- 
ney and died. He alone was entitled to its custody, to the time 
of his death. It does not appear but that it came into the hands 
of his administrator, and if so, he and his securities, and not the 
securities of Taylor, are liable for it. 

It may be enough for the present disposition of this point to 
stop here, but I feel it due to myself to intimate, that if necessary, 
I should be prepared to maintain that, ordinarily at least, suit can- 
not be brought on an administrator’s or guardian’s bond against the 
sureties, until the principal has been first called to account, either 
before the Ordinary or some other Court of competent jurisdic- 
tion. 


| 
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[3.] I am aware that the Act of 1820, is supposed to control 
this matter. I once entertained that opinion myself—I now think 
differently. That Statute was passed to authorize suits to be in- 
stituted against securities to executor’s, administrator’s and guar- 
dian’s bonds, in the same action with the principal thereto. The 
preamble recites, that it had been decided by the Superior Courts 
of this State, that suit cannot be instituted against any security or 
securities to any executor’s, administrator’s or guardian’s bond, 
until the principal or principals to such bond shall have been sued 
to insolvency, whereby great injury to the interest of heirs, dis- 
tributees and others may accrue. For remedy whereof it is pro- 
vided, that securities to all such bonds shall be considered as joint, 
or joint and several obligors (asthe case may be) with the princi- 
pals in said bond, so asto authorize any heirs or others concerned, 
tosue principal and security in the same action. It is farther provi- 
ded, that the principal, if within the State, shall be first sued, or shall 
be joined with the security, and if the latter be distinguished as 
principal, that the execution shall issue against the parties accor- 
dingly, and be first levied on the property of the principal, and if 
that is insufficient to satisfy it, it may then be collected out of the 
security, who is to have the use and control thereof, for the pur- 
poses of remuneration. Prince, 445. 

What was the mischief which the Legislature intended to cor- 
rect? The Courts in this State, it seems, had decided, according 
to what I take to be sound law, that you had first to get a judg- 
ment against the executor, administrator or guardian, as such, and 
upon a return of nulla bona to that, the heir, distributee, creditor 
or other person concerned, had next to proceed against the repre- 
sentative and prove that he had wasted the assets, before the party 
would be entitled to an action against the sureties. The first 
judgment was de bonis testatoris—the second, de bonis propriis. 
Lining vs. Giles, 2 Const. R. Tread.720. Braxton vs. Spotsylva- 
nia, 1 Wash. Va. R.31. Callvs. Ruffin, 1 Call. R. 333, and Gor- 
don’s Administrators vs. Justices of Frederick, 1 Munf: 1. Lyles 
vs. Caldwell, 3 McCord, 225. Ordinary vs. Maddox, Ib. 237. 
Cureton vs. Shettor, Ib. 412. Magwood vs. Butler, Harper’s C. R. 
264. Glenn vs. Conner, Ib. 267. Wallace vs. James, 4 McCord, 
121. 

The Act of 1820, then, intended to save one suit, and to allow 
the securities to be joined with the principal, not in the first in- 
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stance, when he is proceeded against representatively, but in the 
next action, when he is charged personally with the devastavit. 
And we take this to be its true intent and meaning. 

But I will not pursue this subject farther. In Cameron vs. the 
Justices of the Inferior Court of Richmond County, (1 Kelly, 36,) 
the same views were strongly intimated by this Court. I will 
not say that a case might not be made, either in Equity or at 
Common Law, where this order of proceeding would not be dis- 
pensed with. And of one thing I am pretty clear, namely: that 
the trustee might be summoned before the Court of Ordinary, 
whose peculiar province it is to take cognizance of such matters, 
and such proceedings be there had, as would stand in lieu of a 
formal suit against the party, and lay the ground work for the 
subsequent action on the bond. 

[4.] The Court charged the Jury, that in making up their ver- 
dict, they should calculate the interest that had accrued on the 
several sums paid the former guardian, add this to the principal, 
and that the aggregate amount would be the measure of damages ; 
and this instruction is complained of. 

Nisbet and hawson, already cited, is a precedent to control this 
exception. This Court there held, and we think rightly, that in an 
action of assumpsit by the principal against his attorney, for mo- 
ney had and received, that the measure of damages was the 
amount of money collected, with the interest thereon from the 
time it was received. 

[5.] It is assumed in the argument, that this rule would contra- 
vene the second section of the Act of 1814, to establish a uniform 
mode of calculating interest in this State, and to prevent the col- 
lection of compound interest, and which declares that, “in all 
cases where judgments may hereafter be obtained, all such judg- 
ments shall be entered up for the principal sum due, with the in- 
terest, but no part of such judgment shall bear interest, except 
the principal which may be due on the original debt, any law, 
usage, custom or practice to the contrary notwithstanding.” 
Prince, 294, 295. 

It is quite manifest that this clause of the Statute refers to judg- 
ments which are obtained on promissory notes and other liquida- 
ted demands bearing interest. It speaks of the “original debt.” 
It never could have been intended to apply to actions on penal 
bonds or assumpsit, where the recovery is in damages. Suppose 
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trover were brought for a note which had been converted by the 
defendant? It will not be contended, I apprehend, that the judg- 
ment should be for so much principal and so much interest. As 
in debt on a penal bond and assumpsit, the finding would be for 
a gross amount as damages. We approve, therefore, of the di- 
rections given to the Jury by the presiding Judge, as to the meas- 
ure of damages; but differing as we do from the judgment ren- 
dered at the Circuit on the other two points, it must be reversed 
and the cause remanded. 


No. 44.—Henry Garvan, plaintiff in error, vs. Toomas D. Min- 
L1nG, executor of David T. Milling, deceased, defendant. 


[1.] When the Court below fairly submits the facts in the case, to the consid- 
eration of the Jury, and there is no error in law in the charge of the Court, 
this Court will not disturb the verdict of the Jury. 


. . . ’ . 
[2.] The Statute of Limitations does not commence to run against the estate 
of a deceased testator, until probate of the will and qualification of the legal 
representative of such estate. 


Trover, in Upson Superior Court. Tried before Judge Fioyp, 
October Term, 1848. 


On the 6th day of December, 1826, David T. Milling made his 
last will and testament, which was admitted to probate in the 
Court of Ordinary of the County of Upson, on the 7th day of 
September, 1829. 

In said will there is this clause: “It is my will and desire, that 
ifmy wife should marry another husband, that he shall give se- 
curity for the performance of this my will.” 

The testator appointed his wife, Mariah Milling, his executrix, 
and his sons, John and Thomas Milling, were to join in the exec- 
utorship, on their arrival at the age of sixteen. 

At the September Term, 1829, of the Court of Ordinary of 
Upson County, Mariah Milling was qualified, and letters testa- 
mentary granted her by the Court. 

At the November Term of said Court of Ordinary, 1830, it 
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was ordered by the Court—* That in compliance with the will of 
David T. Milling, that Daniel Walker, who had intermarried with 
Mariah Milling, should give bond in the sum of $8,000, with se- 
curity, for the execution of the will of the said Milling.” 

At the September Term of the Court of Ordinary, 1835, the 
Court granted an order to Daniel Walker, to sell certain tracts 
of land belonging to the estate of his testator, the said David T. 
and took a bond, with security, for a true account of the sale of 
the same, and to pay over the proceeds of the same, to the minors 
of David T. Milling. 

At the May Term, 1843, of the Court of Ordinary of Upson 
County, the Court passed a rule nis?, calling upon Daniel Walk- 
er to show cause, at the next term of the Court, why his letters 
of administration, with the will annexed, on the estate of David 
T. Milling should not be revoked. 1st. Because his bond could 
neither be found of record or otherwise. 2d. Because he had 
made no returns, either of inventory, appraisement or of sale, and 
that he had wasted and mismanaged the estate. 

At the September Term, 1843, of said Court, Walker having 
made no showing to the rule nisi, it was, on motion, ordered that 
his letters, if any he had, be revoked. On the 3d October, 1843, 
the Court appointed John J. Cary, administrator de bonis non, 
with the will annexed, of the said David T. Milling. At asubse- 
quent term of the Court, John J. Cary was dismissed and his let- 
ters revoked. 

At an adjourned term of the Court of Ordinary, held on the 9th 
February, 1846, Thomas D. Milling, one of the sons mentioned in 
the appointing clause of the will, was qualified as executor of 
the will, and letters testamentary granted him by the Court. 

The said Thomas D. Milling, as the executor of David T. Mil- 
ling, deceased, on the 28th July, 1846, commenced an action of 
trover in Upson Superior Court, against Henry Garland, for the 
recovery of a negro boy Frank. The defendant filed the general 
issue, and the Statute of Limitations. At the October Term of 
Upson Superior Court, 1848, the cause came on to be tried on 
the appeal, when the plaintiff offered in evidence an exemplifica- 
tion from the Court of Ordinary of said County, containing the 
will of David T, Milling, deceased, and the actings and doings of 
the Court of Ordinary of Upson County, as above set forth ; also, 
the letters testamentary granted to the defendant in error; also, 
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trover were brought for a note which had been converted by the 
defendant? It will not be contended, I apprehend, that the judg- 
ment should be for so much principal and so much interest. As 
in debt on a penal bond and assumpsit, the finding would be for 
a gross amount as damages. We approve, therefore, of the di- 
rections given to the Jury by the presiding Judge, as to the meas- 
ure of damages; but differing as we do from the judgment ren- 
dered at the Circuit on the other two points, it must be reversed 
and the cause remanded. 


No. 44.—Henry Gar.anp, plaintiff in error, vs. Toomas D. Min- 
L1NG, executor of David T. Milling, deceased, defendant. 


[1.] When the Court below fairly submits the facts in the case, to the consid- 
eration of the Jury, and there is no error in law in the charge of the Court, 
this Court will not disturb the verdict of the Jury. 


. . . ’ . 
[2.] The Statute of Limitations does not commence to run against the estate 
of a deceased testator, until probate of the will and qualification of the legal 
representative of such estate. 


Trover, in Upson Superior Court. Tried before Judge Fioyp, 
October Term, 1848. 


On the 6th day of December, 1826, David T. Milling made his 
last will and testament, which was admitted to probate in the 
Court of Ordinary of the County of Upson, on the 7th day of 
September, 1829. 

In said will there is this clause: “It is my will and desire, that 
ifmy wife should marry another husband, that he shall give se- 
curity for the performance of this my will.” 

The testator appointed his wife, Mariah Milling, his executrix, 
and his sons, John and Thomas Milling, were to join in the exec- 
utorship, on their arrival at the age of sixteen. 

At the September Term, 1829, of the Court of Ordinary of 
Upson County, Mariah Milling was qualified, and letters testa- 
mentary granted her by the Court. 

At the November Term of said Court of Ordinary, 1830, it 
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was ordered by the Court—*“ That in compliance with the will of 
David T. Milling, that Daniel Walker, who had intermarried with 
Mariah Milling, should give bond in the sum of $8,000, with se- 
curity, for the execution of the will of the said Milling.” 

At the September Term of the Court of Ordinary, 1835, the 
Court granted an order to Daniel Walker, to sell certain tracts 
of land belonging to the estate of his testator, the said David T. 
and took a bond, with security, for a true account of the sale of 
the same, and to pay over the proceeds of the same, to the minors 
of David T. Milling. 

At the May Term, 1843, of the Court of Ordinary of Upson 
County, the Court passed a rule nist, calling upon Daniel Walk- 
er to show cause, at the next term of the Court, why his letters 
of administration, with the will annexed, on the estate of David 
T. Milling should not be revoked. 1st. Because his bond could 
neither be found of record or otherwise. 2d. Because he had 
made no returns, either of inventory, appraisement or of sale, and 
that he had wasted and mismanaged the estate. 

At the September Term, 1843, of said Court, Walker having 
made no showing to the rule nisi, it was, on motion, ordered that 
his letters, if any he had, be revoked. On the 3d October, 1843, 
the Court appointed John J. Cary, administrator de bonis non, 
with the will annexed, of the said David T. Milling. At asubse- 
quent term of the Court, John J. Cary was dismissed and his let- 
ters revoked. 

At an adjourned term of the Court of Ordinary, held on the 9th 
February, 1846, Thomas D. Milling, one of the sons mentioned in 
the appointing clause of the will, was qualified as executor of 
the will, and letters testamentary granted him by the Court. 

The said Thomas D. Milling, as the executor of David T. Mil- 
ling, deceased, on the 28th July, 1846, commenced an action of 
trover in Upson Superior Court, against Henry Garland, for the 
recovery of a negro boy Frank. The defendant filed the general 
issue, and the Statute of Limitations. At the October Term of 
Upson Superior Court, 1848, the cause came on to be tried on 
the appeal, when the plaintiff offered in evidence an exemplifica- 
tion from the Court of Ordinary of said County, containing the 
will of David T. Milling, deceased, and the actings and doings of 
the Court of Ordinary of Upson County, as above set forth ; also, 
the letters testamentary granted to the defendant in error; also, 
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a bill of sale from Robert Pudgen to the plaintiff’s testator, for 
the boy Frank, dated the 24th January, 1826. The defendant 
admitted that the boy Frank was in the testator’s possession when 
he died, and plaintiff closed his case. 

The defendant offered in evidence two bills of sale to the boy 
Frank—one, dated the 23d February, 1831, from D. Walker, as 
executor of the estate of D. T. Milling, in right of his wife, to 
Jonathan Bonner; the other, dated the 3d day of March, 1835, 
from Jonathan Bonner to the defendant, Henry Garland. 

The plaintiff admitted the delivery of the boy Frank, by Walk- 
er, to Bonner, and by the latter to Garland, on the 3d of March, 
1835, and that he had been in possession of Frank ever since. 

The Court charged the Jury on the Statute of Limitations, that 
Daniel Walker could not be considered the executor of the es- 
tate of Milling, until he had given bond in compliance with the 
provisions of the will, and if the Jury should determine, from the 
testimony, that he had not given said bond before he sold the ne- 
gro, that then and in that event the holding of Jonathan Bon- 
ner and Henry Garland was not adverse, there being no person 
in being entitled to sue; and that the Statute of Limitations could 
notrun in favor of said purchasers, unless the Jury should be of 
opinion that four years had elapsed, from the grant of letters of 
administration to Cary. And that if the Jury were of opinion, 
from the evidence, that Daniel Walker had not given the bond 
provided for by the will, then and in that event, if the Jury should 
find that four years had not elapsed from the appointment of Ca- 
ry, as administrator “de bonis non cum testamento annexo,” to the 
commencement of said action of trover, that then the Statute of 
Limitations had not run, and the plaintiff must recover. To both 
of which said instructions, the defendant, by counsel, excepted, 
and assigned errors thereon. 


Por & Nise, for plaintiff in error. 


An executor, unlike an administrator, derives all his power 
over the estate from the will. 3 Bac. Ab. Ex’r and Adm’r, E. 9 
Wendell, 302, ’3, Valentine vs. Jackson. 2 Hill’s N. Y. R. 181, 
Babcock vs. Booth. 

An executor may, before probate, do almost every thing which 
he can do afterwards. 3 Bac. Ab. Ex’r and Adm’r, E. Toller, 
46. 1 Salk. 306. 1 Kelly, 343. 
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And he may sue for property of the testator in his own name, 
which has been taken from him tortiously, without describing 
himself as executor. 4 Hill’s N. Y. R.57. Patchen vs. Wilson, 
9 Wend. 303. For this is an act beneficial to the estate. 

And he may se// and do many other acts before probate. 1 
Kelly, 343. Harper’s Const. R. 6. Ibid, 116. 5 Cranch, 358, 
361. 

And in the Supreme Court of Appeals of Virginia, and that 
too, under an express Statute, requiring executors, in all cases, to 
give bond and security, it was held that an executor, before pro- 
bate, may sue to prevent the Statute of Limitations from running. 
Monroe vs. James, 4 Munford’s R. 199, and supra. 

And if before probate, a fortiori before giving bond. 

2. If the Court should doubt whether Walker could be con- 
sidered as receiving his appointment of executor from the will, 
we then refer to the plaintiff in the action, Thomas D. Milling, 
who was expressly named executor, at the age of 16 years. 

Before the Statute of 31st Geo. III. an executor at 17, might 
take probate and maintain an action as executor. Toller, 443, 
445. 

This Statute of Geo. III. not being of force in Georgia, the 
law in this State remains as it was before the enactment of that 
Statute. And as it appears from the testimony, that Thomas D. 
Milling had arrived at the age of 17, more than four years before 
the institution of his suit, he is therefore barred by the Statute of 
Limitations. 

But the Court of Ordinary had recognized said Walker as ex- 
ecutor, and held him out to the world as such; and in the year 
1835, (eleven years before the institution of this suit,) the said Court 
received from said Walker a bond conditioned, (among other 
things,) for the faithful discharge of his duty as executor of said es- 
tate. 

And by the doctrine of relation, (even though there should have 
been no bond given by Walker, before he sold the negro,) this bond 
will be held to refer back to that period, and cure the omission, 
should it be considered in that light, and either perfect the title 
to Bonner and Garland, or constitute their possession as adverse. 
4 Munford, 196. 2 Johns. R.510. 3 Cowen, 75. 3 Pr. Wms. 
350. 
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Gisson & Carey, for defendant in error. 
By the Court—Warner, J. delivering the opinion. 


The error assigned in this case is to the charge of the Court to 
the Jury, with regard to the Statute of Limitations, relied on by 
the defendant. For the plaintiff in error, who was the defendant 
below, it is insisted, that the records of the Court of Ordinary of 
Upson County, show conclusively, that Daniel Walker, after his 
intermarriage with the executrix of David T. Milling, was duly — 
qualified as such executor, and that he gave bond and security, 
as required by the will and the Act of 22d December, 1828, the 
will of the testator not having effect until his death, which oc- 
curred subsequent to the passage of that Act; and also, as it ap- 
pears from the same’ record, that Thomas D. Milling, one of the 
executors named in the will, was qualified on the 9th February,. 
1846, then being, as the record recites, twenty-one years old; 
that he must have been seventeen years of age more than four 
years anterior to the commencement of the present suit, and could, 
as such executor, have instituted an action for the recovery of 
the negro; that the estate of David T. Milling, the testator, was 
represented, either by Walker, who intermarried with the execu- 
trix, or by Thomas D. Milling, more than four years before the 
commencement of the present action. For the defendant in er- 
ror, it is insisted that, by the terms of the will, and the provisions 
of the Act of 1828, which operated upon the will, as it did not take 
effect until after the passage of that Act, the letters testamentary 
granted to the widow and executrix of the’testator, abated, and 
that there was no legal representative of the estate of David T. 
Milling, against whom the Statute of Limitations could run, until 
the appointment of Cary, as administrator, with the will an- 
nexed; and from that time to the commencement of the suit, four 
years had not elapsed. In Doe ex dem. Conyers vs. Kennon, (1 
Kelly, 379,) this Court held, that the Statute of Limitations did 
not commence to run until administration had been granted on 
the estate of the intestate. Doe ex dem. Cofer vs. Flanagan, (1 
Kelly, 538,) to the same point. 

David T. Milling, the testator, died, and his widow qualified’ as 
executrix, subsequent to the passage ef the Act of 1828. The 
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second section of that Act declares, “ If any widow or feme sole, 
after obtaining letters testamentary of administration, or of guar- 
dianship, shall marry, the letters so granted shall abate, during 
the coverture ; but the husband may be entitled to such letters, 
upon his giving bond and security, and taking the oath required 
by law; or the Court of Ordinary may, in their discretion, grant 
the same to any other person entitled thereto, according to the 
laws of this State.” Prince, 252. 

When Walker intermarried with the widow and executrix of 
the testator, her letters testamentary abated; and to constitute 
Walker the representative of the testator’s estate, it was necessary 
for him to give bond and security, and take the oath required by 
law to execute the will. Did Walker ever take the oath, as re- 
quired by law, and give bond and security ?- The argument for the 
plaintiff in error is, that the records from the Court of Ordinary 
afford conclusive evidence that he did, and that he was recog- 
nized and treated as executor by that Court. Whether he did 
qualify and give bond and security, were questions of fact for the 
consideration of the Jury, and we think, were very properly sub- 
mitted by the Court to them. 

[1.] Although the records do show very strong presumptive ev- 
idence that Walker was the executor, and was recognized as such 
by the Court of Ordinary of Upson County, and if we had been 
the Jury instructed to find the facts, we might have been of the 
opinion that bond and security had been given, which had been 
lost or mislaid ; and if the Jury in this case, under the charge of 
the Court, had found by their verdict, that Walker had been duly 
qualified as executor, and given bond and security, we should 
have been entirely satisfied with their verdict, and felt no inclina- 
tion to disturb it, as being against evidence; but it was the ex- 
clusive province of the Jury to find the truth of the facts submit- 
ted to them by the Court, according to their judgment and view 
of the evidence ; and having so found, we will not disturb their 
verdict, although we might have been equally as well satisfied 
with it, had they found in favor of the defendant in the Court be- 
low. The Court violated no principle of law, in submitting the 
facts to the consideration of the Jury. 

[2.] Did the Statute run against Thomas D. Milling, on his arri- 
val at the age of seventeen years, and before his qualification as ex- 
ecutor? The argument for the plaintiff in error is, that it did, be- 
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cause he could have instituted suit before probate of the will. It 
is true that an executor can do many things before probate of the 
will by the Common Law, for the denefit of the estate. He may 
commence actions in right of the testator, but he cannot declare, 
before probate of the will, for the reason to enable him to assert 
his claim, in right of his testator, in a Court of Justice, he must 
produce a certified copy of the will, under the seal of the Probate 
Court, or the letters testamentary. Toller’s Ex’rs, 46. 

Under our practice, an executor might, we think, institute an 
action before probate of the will, for the protection of the estate, 
provided the will is admitted to probate, by the first term of the 
Court to which the suit is brought, so as to enable him to make 
profert of his letters testamentary, at that Court; and when pro- 
fert thereof shall be so made, such letters testamentary will have 
relation back to the time of suing out the writ. Toller, 47. But 
while we admit an executor may institute a suit for the protection 
of the estate of his testator, we are not willing to hold that he 
must do so, or his right of action be Jarred by the Statute of Lim- 
itations until probate of the will, and the qualification of the exec- 
utor. 

By the 5th section of the Act of 1792, every executor or ad- 
ministrator, with the will annexed, at the time of proving the 
will or granting administration, shall take an oath to well and tru- 
ly execute the same. Prince, 227. In our judgment, the safest 
and best rule to adopt and establish, in relation to the time when 
the estate of the testator shall be considered as represented, so as 
to allow the Statute of Limitations to commence running against 
it, is from the time of the probate of the will and the qualification 
of the executor or administrator. When the executor qualifies 
to execute the will, it is an acceptance of the trust devolved upon 
him by the testator, and he is then clothed with official authority 
to represent the same, and the Statute will commence to run, 
from the time of such qualification. 

Let the judgment of the Court below be affirmed. 
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No. 45.—Rosert Dv«e, administrator, &c. plaintiff in error, vs. 
Wo. W. Tripre, defendant in error. 


[{1.] Writ of error dismissed— 
1st. Because notice of the signing and certifying of the bill of exceptions 
was not filed in the Clerk’s office of the Court below. 
2d. Because the Clerk of the Court below did not certify and send up 
to the Supreme Court, a transcript of the record and the bill of exceptions, 
within the time prescribed by law and by the 31st Rule of the Court. 
[2.] A construction given to the 6th section of the law organizing the Su- 
preme Court. 


Motion to dismiss the writ of error. 
Haut for the motion. 
McDona.p, contra. 


By the Court——Nisset, J. delivering the opinion. 


The parties joined issue in this case, with a protestation on the 
part of the defendant in error, and he moved to dismiss the writ 


upon several grounds. 

[1.] The writ was dismissed— 

1. Because notice of the signing of the bill of exceptions.was 
not filed in the Clerk’s office of the Court below. 

2. Because the Clerk of the Court below did not certify and 
send up to this Court, a transcript of the record and the bill of 
exceptions, within the time prescribed by law and by the 31st Rule 
of this Court. 

Both of these questions have been before this Court more than 
once, and we had hoped were known to the bar as no longer 
open. Having been asked by the counsel for the plaintiff in er- 
ror, to reconsider our previous ruling of them, upon argument 
had, we find no reason to vary from what has been the practice 
of this Court heretofore. That there may be no controversy 
about these points in the future, and from respect to the counsel 
for the plaintiff in error, we now record the reasons upon which 
these questions are settled. The Statute organizing the Supreme 
Court determines them. The language of the Act is too plain to 
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admit of two constructions. It is as follows: “ When such bill 
of exceptions shall have been signed and certified by the Judge 
of the Superior Court, and such bond, with security, shall have 
been given, or recognizance with security entered into, and cost 
paid, notice of the signing of such bill of exceptions shall be gi- 
ven, if in a criminal cause, to the Attorney or Solicitor General, 
and in civil causes in Law or Equity, to the adverse party or his 
counsel, within ten days after the same shall have been done, and 
shall be filed in the Clerk’s office where such bond or recognizance 
has been given, immediately thereafter, and a copy of such notice 
being served by a Sheriff, Constable or Attorney of the Superior 
Court, and filed in the Clerk’s office, with the bill of exceptions, 
it shall be the duty of the Clerk of the Superior Court below, to 
certify and send up to the Supreme Court, a complete transcript 
of the entire record of the cause below, duly certified under his 
hand and seal of office, and also the bill of exceptions, within ten 
days after he shall have received the original notice with the return 
of service thereon.” Act of December, 1845, 5th sect. 1 Kelly, 7. 
An analysis of this clause will show the following results: It re- 
quires that notice of the signing of the bill of exceptions shall be 
given to the Attorney or Solicitor General in criminal causes, and 
in civil causes at Law or in Equity to the adverse party or his 
counsel, within ten days after the same shall have been done, that 
is, after the bill shall have been signed. It also requires that such 
* notige shall be filed in the Clerk's office below where the recognizance 
or bond has been given. The Statute contemplates written notice, 
for none other could be filed in office. And by enacting that it 
shall be filed, it unquestionably meant that the written notice 
should constitute an original part or parcel of the record, and 
should be transmitted with the transcript to the Court above. 
Whether with reason or without reason, the notice is required to 
be filed. This is yet more manifest from the fact, that the Clerk 
is required to certify and send up the transcript and bill, within 
ten days after he shall have received the original notice, with the 
return of service thereon. The working of this part of the Act is 
not difficult of comprehension. The business of the plaintiff in 
error is, within ten days from the signing of his bill, to make out 
a notice to the adverse party, and to serve him with a copy, by his 
attorney, the Sheriff or Constable, and to enter such service, and 
its date, on the original, and hand it to the Clerk, to remain of file 
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in his office. When that is done, and not before, the Clerk be- 
comes bound to transmit the record and bill within ten days. In 
relation to the service of the notice, we have held that an acknow- 
ledgement of service or waiver will be a compliance, because to 
be served is a personal privilege. But such waiver or acknew- 
ledgment has never been held to dispense with the filing of the 
notice. It is made, I repeat, by law, a part of the record, an in- 
dispensable part of the pleadings in the case. It might, indeed, 
be a serious question, whether to a process of mandamus, or to an 
action on his bond for default in the duties prescribed by this Act, 
it would not be a sufficient reply for the Clerk, that this notice 
was not filed. I express no opinion, however, on that point. 
The single point just now is, whether the filing of the notice is 
necessary. The law is so written, and we hold it obligatory up- 
on us. 

The other ground upon which this writ was dismissed is, that 
the Clerk did not certify and send up the record and the bill with- 
in the time prescribed by law. The fifth section of the Act of 
1845, requires the Clerk to send up, duly certified under his hand 
and seal, the record and the bill of exceptions, “ within ten days 
after he shall have received the original notice with the return of 
service thereon.” The date of the Clerk’s certificate, in this case, 
is not within the time. The mandate of the law is very explicit. 
It prescribes a specific duty. It defines the time within which he 
shall certify and send up the record and bill. After that time he’ 
cannot legally certify and send them up. The Clerk’s certificate 
must show the time when the official transmission is made. His: 
eertificate is the official transmission. The manual tradition may 
be made at any time before the term. If his certificate is without 
date, or if it shows a date (as here) beyond the ten days, it is ir- 
regular. The Clerk has no discretion about it, nor have we. De- 
claratory of the Act, and in accordance with it, is the 31st Rule’ 
of this Court. In reply to these views, it is not contended but 
that the law is written as I have stated it to be, but it is insisted 
that this Court ought so to accommodate the law upon these 
points to its practice, as to prevent the dismissal of causes for 
clerical defaults—to put such a construction upon the law as will 
exclude no party from a hearing before it. The enormous injus- 
tice of turning a party away unheard from our door, has again 
and again been presented as argument to relax the law. We 
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shall listen to no such appeals. Oursympathies are not the rules 
of our judicial action. It is our duty and it is our pride to abide 
the law. If it is wrong, let the Legislature amend it. That is 
their prerogative—it belongs not to us. We repudiate judicial 
legislation. We shall endeavor, whilst we sit here, to avoid the 
errors into which the Judiciary in England and elsewhere has 
fallen, of engrafting upon important yet simple Statutes, a vast 
body of unwritten law, to the delay of justice, the multiplication 
of suits, and sometimes to the confounding of lawyers and Judg- 
es. Our organic law is simple, our rules of practice are few, and 
we shalltry to keep them so. The requirements of the Act and 
of the rules are easy of compliance. A little attention to the 
details of our practice, will ensure a hearing before this Court; 
when it is denied, it is the fault of those whose duty it is to see 
to it that the law is complied with. We shall endeavor to do our 
duty, and we shall also endeavor to see to it that the law is com- 
plied with by all those who have duties to perform under it. The 
chief excellency of the Supreme Court organization, consists in 
its insuring certain and early hearings, and in the simplicity of its 
machinery. That the administration of justice here should be 
certain and speedy, and attended with little complexity in plead- 
ing, and small cost to parties, were objects anxiously desired and 
carefully provided for by the Legislature. It has been our good 
fortune thus far, to have obeyed the great mandate of the Consti- 
tution, to try every cause at the first term, unless it is continued 
for Providential cause. No class of men know, with a juster ap- 
preciation of its value, than do the learned members of the legal 
profession, the importance of the idea of fixed general rules. 
Rules to be useful must be general and they must be permanent. 
They cannot be relaxed to avoid hard cases. A fluctuating rule 
of law or of practice would injure ten, where a strict enforce- 
ment of a steadfast rule would injure one. When known to be 
invariable, all parties will conform, and when known to be fluctu- 
ating, many will take the chances of escape from the consequen- 
ces of carelessness or neglect. The vigilant party is the losing 
party under laws or a practice which is unsteady. Rules have no 
prescription unless uniform. The citizen knows not how to re- 
gulate his conduct, nor the lawyer his pleadings or his counsel, 
unless the Courts will abstain from springing upon them new 
rules or new laws under the guise of construction. 
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[2.] It is also insisted, that errors in the pleadings, growing out 
of the acts of the Clerk, for example, the very defect protested 
against in this case, to wit: a failure to certify and send up the 
record and bill within time, are subject to correction under the 
6th section of the Act. Let us examine it fora moment. It pro- 
vides, that if any Judge of the Superior Court shall refuse to cer- 
tify a bill of exceptions, when properly tendered, or if any Clerk 
shall fail or refuse to send up a transcript of the whole record in any 
cause, according to the provisions of this Act, or he or any Sheriff 
shall refuse or neglect to perform any duties imposed upon him 
by this Act, the Supreme Court, while in session in any district in 
this State, may issue a writ of mandamus to such officer, and en- 
force obedience thereto by attachment ; and in all such cases the 
party applying for such writ shall not lose his remedy, but may 
proceed as if the time limited in the Act had not expired. 1 Kel- 
ly, 8. It was obviously necessary that this Court should be cloth- 
ed with power to compel the Judges of the Circuit Courts, and 
the Clerks and Sheriffs, to do what the law requires them to do. 
Accordingly, the Legislature has made them amenable to it by 
mandamus and attachment. Butin what cases are they so amen- 
able? Only when they refuse, or for any cause fail to act. If 
they act at all, however erroneously, they are not, according to 
our construction of the sixth section, liable to the process of man- 
damus. The law contemplates contumacy, resistance to the law 
and the authority of this Court. And if, in point of fact, there 
is no contumacy, yet where there is no action, we will presume 
contumacy. If, for example, from absolute physical inability to 
transcribe and send up the record, growing out of the amount 
and pressure of business, (a case that has occurred,) the record 
is not sent up and no attempt made to send it up, we will grant a 
mandamus. The law does not recognize any such inability—the 
law declares his duty, and he must doit. He must do his duty— 
he must send up the entire record, according to the provisions of 
this Act. The latter clause, it is said, is a key to this whole sec- 
tion, and it is insisted, that if he does send up a record, but sends 
up an imperfect one, or sends it up after the time limited, he does 
not do his duty according to the provisions of the Act, and that 
in such case the plaintiff in error shall not lose his remedy; but 
that the case may be delayed until, by writ of mandamus, the de- 
fective return may be corrected. So far as an imperfect record 
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is concerned, our rules provide for its correction by certiorari. 
18th Rule of Court. It is true, that the Clerk is required to send 
up the record according to the provisions of the Act; still he is 
liable to mandamus only when he is contumacious in relation to 
any duty required by the provisions of the Act. This provision 
does not relate to the manner of doing his duty, but extends his 
liability to all duties devolved upon him by the Act. To be 
more definite, he is required, by the provisions of the Act, to 
send up the entire record, under his hand and seal, with the bill 
of exceptions, and he is required to do this within a limited time; 
now, if in relation to any one of these requirements, he is contu- 
macious, he is liable to the writ of mandamus. * This is unques- 
tionably the meaning of this section, and this meaning is manifest 
from several considerations. If there is imperfection in the man- 
ner of sending up the record, when itis attempted, this Court 
cannot infer contumacy or resistance to the law, and such imper- 
fections, derelictions or omissions, must be put upon the footing 
of errors in the pleadings. Now, suppose that it were true, that 
the Legislature had directed that these things might be amended 
hy the writ of mandamus, what a curious thing would not that be 
in the science of jurisprudence! It would be something new un- 
der the sun—something grotesquely unique. The ten thousand 
errors to which pleadings are heir, corrected by mandamus! 
Throughout all the range of jurisprudence, pleadings are as 
much subject to law as rights. Remedies, the manner of assert- 
ing rights, are subject to rule, ortolaw. It is athing universally 
conceded, that parties must seek these remedies according to 
law—the regularity of the pleadings is to be tested by general 
yules—by them they stand or fall, and if a record comes to us il- 
legally certified, the case falls by the mandate of the law. Isthere 
any novelty, any thing strange, in this? All over the civilized 
world, parties are turned out of Court because of errors of this 
kind. The requirements of the law, as to the manner of bringing 
cases into this, into all, Courts, protect the rights of both parties. 
But again, if this construction be allowed—if all such defects are 
amendable by mandamus—the result would be interminable de- 
lays and remediless confusion. There might be a defect in every 
case—many defects in each case. A writ in each instance of ir- 
regularity, a return, an issue, a judgment, and then, perhaps, an 
attachment to enforce it. This Court would stagger and fall and 
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sink under such pressure. It would incur, and it would deserve, a 
forfeiture of public confidence. But the most conclusive argu- 
ment against this construction, is this: such a construction would 
make the law repugnant to the Constitution. Such a con- 
struction could not be enforced without delaying the trial of cau- 
ses beyond the first term. Such defects as I am considering, 
cannot be brought regularly to the knowledge of this Court until 
the term to which the case is returnable; and in the nature of the 
case, a mandamus could not then issue and be determined with- 
out delaying the case at least one term. Now, the Constitution 
requires the Supreme Court, “at each session in each district, to 
dispose of and finally determine each and every case on the dock- 
et of such Court, at the first term after such writ of error 
brought; and in case the plaintiff in error in any such case, shall 
not be prepared at such first term of such Court after error 
brought, to prosecute the same, unless precluded by some Provi- 
dential cause from such prosecution, it shall be stricken from the 
docket, and the judgment below shall stand affirmed.” Prince, 
909. Our construction of the 6th section is in conformity with 
the Constitution, and both the law and the Constitution may stand 
under it; the other construction is in conflict with it, and if it 
were the true one, we should be compelled to force the law to 
yield to the Constitution. Nor isa dismissed party remediless, 
for the officers and their sureties are liable to them. 

To carry into effect the 6th section of the Act, as we under- 
stand it, our 32d Rule was adopted. This rule neither enlarges 
nor restricts the 6th section of the law. It prescribes the man- 
ner in which the privileges of that section may be enjoyed. It 
makes no new law—it repeals no existing law. That rule, and 
all our rules, are the law of this Court, as all rules adopted by 
Courts of Justice are, when not in conflict with, and which add 
nothing to, the laws of the land. Parties are bound by them. It is 
incident to every Court of record, to adopt rules of practice 
which do not contravene the laws of the land. 1 Peters, 604. 3 
Binn. 277. 4 Yeates, 361. 3 S. & R. 253. 3 Binn.417. 8S. 
& R. 336. 2 Mis. 98. However, our organic law expressly em- 
powers this Court to establish rules of practice. 1 Kelly, 10. 

Let the writ be dismissed. 


' 
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No. 46.—Wini1am E. Ports and others, caveators, plaintiffs in 
error, vs. ALonzo P. House, executor, defendant. 


[{1.] On appeal from an order of the Court of Ordinary, establishing a will, 
the burden of proof, as to the capacity of the testator, rests upon the party 
claiming under the will, and the propounder must go forward on the 
trial, and is entitled to open and close the argument. 

[2.] The opinions of physicians, in relation to the sanity of the testator, are 
admissible, whether founded on the symptoms and circumstances, as coming 
within their own observation, or as testified to by others. 


[3.] The opinions of the subscribing witnesses to a will, as to the sanity of the 
testator, are admissible, without stating the facts upon which they are found- 
ed. 

{4.] The mere opinions of witnesses, other than physicians and the attesting wit- 
nesses, are not admissible, unless accompanied with the facts on which they 
are founded; but having stated the appearance, conduct, conversation or 
other particular facts, from which the state of the testator’s mind may be in- 
ferred, they are at liberty to express their belief or opinion, as the result of 
those facts. 


[5.] The Court, in its charge to the Jury, should never assume that certain 
facts are or are not proven; and should the Court feel it to be its duty to in- 
timate its opinion, that there is or is not sufficient evidence to establish a 
certain matter, it should at the same time instruct the Jury to consider the 
evidence, and to decide as they shall find the truth to be. 


[6.] If a negro interpreter, incapable by law of being sworn, is the only chan- 
nel of communication between the testator and scrivener who writes the 
will, and there is no other evidence of the testator’s knowledge of its con- 
tents, or his assent thereto, than that which is derived through this medium, 
the will cannot be executed. 


[7.] Butifthe will be written in the presence of the testator, and ina language 
which he understands, and it is read over to him, gnd his dictation and ap- 
proval of the instrument are interpreted by a negro in his hearing, and in the 
hearing of others interested in its contents, and he signifies no dissent there- 
to, by signs or otherwise, but on the contrary, is understood to express him- 
self satisfied, the will may be established—especially if it appears to have 
been made in conformity to the previously declared intentions of the tes- 
tator, as to the disposition of his property 

[8.] While, as a general proposition, it is true that afirmativetestimony should 
outweigh that which is negative, yet this rule of evidence does not apply 
where some of the witnesses swear that the testator could measure corn, cal- 
culate interest and attend to his ordinary business, and others that he could 
not. The testimony, in both cases, is of the same character. 


[9.] It is error in the Court to discredit the testimony of relatives as such, re- 
lationship being a circumstance only, from which the Jury may inferabias. 
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{10.] It is error in the Court, in its charge to the Jury, to intimate doubts as to 
the competency of legal testimony, which has been submitted to them on the 
trial, it being calculated to weaken its force in their estimation. a 





[{11.] Neither eccentricity nor imbecility of mind, nor extreme old age, nor being 
deaf and dumb, whether from birth, or the calamity be superinduced, nor 
incapacity to make contracts for the purchase and sale of property, are suffi- 
cient to invalidate a will. 

[12.] The words “non compos,” of unsound mind, are legal terms, and import 
a total deprivation of understanding. Ifa testator be non compos, his will is 
a nullity, however just and prudent its provisions. 

[13.] If the testator be partially deranged, either as to the legatee or subject- 
matter of his will, he will be considered as wanting sound and disposing 
mind and memory, as it respects this particular will, however unimpeachable 
his character and capacity in other respects. 

[14.] If the testator has capacity to recollect, discern and feel the relations, 
connections and obligations of family and kindred, his will shall stand, how- 
ever capricious or unreasonable its provisions. 

[15.] Influence in procuring a will to be made, to be undue, must amount to 
moral coercion; itmust destroy the free agency of the testator and constrain 
him to do what is against his will, but what he is unable to refuse; and it is 
immaterial whether this undue influence be exercised by a negro ora free 
white person. 

[16.] A verdict manifestly in accordance with the weight of the evidence and 
the justice of the case, will not be disturbed on account of the misdirection 
of the Judge; but where material testimony has been excluded, erroneous 
instructions given by the Court to the Jury, and the proof misstated in sum- 
ming up the evidence, the verdict will be set aside and a new trial granted. 


Caveat on appeal, in Troup Superior Court. Tried before 
Judge Hirt, November Term, 1848. 


The issue in this case arose upon a caveat to the will of James 
Potts, senior, propounded for record. The grounds of caveat re- 
lied on were—I1st. Incapacity to make a will. 2d. Undue influ- 
ence exerted over him by a negro woman Charity. 3d. That at 
the time of making the will, he was unable to articulate any sen- 
tence so distinctly as to be understood by the person who wrote 
said writing, and that said negro woman, Charity, pretended to 
interpret for him, and directed the items of said paper purporting 
to be a will. 

On the trial of the cause on appeal, in the Superior Court of 
Troup County, November Term, 1848, the Court ruled that the 
propounder in the will, was the plaintiff in the cause; to which 
ruling, counsel for caveators excepted. 
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The paper propounded, was witnessed by John R. Anderson, 
Blount C. Ferrell and Thomas T. House. By the first item the 
negro Charity and her two children were bequeathed to the pro- 
pounder, Alonzo P. House; and by the second item, Lucy, the 
mother of Charity, was manumitted or set free, as far as the laws 
of the State would permit. The other clausesof the will disposed 
of the balance of the testator’s property, among his children and 
grand-children. 

Ferrell, the subscribing witness, testified, among other things, 
that he wrote the will, and that he could not understand the tes- 
tator distinctly, and relied entirely on the interpretation of the 
negro woman Charity and James Potts, jr. who alternately inter- 
preted for him. After it was written, he read it over to the tes- 
tator, and he assented to it. 

Anderson, another witness, agreed with Ferrell, as to the in- 
distinctness of the articulation of the testator. 

House, the remaining witness to the will, testified that his artic- 
ulation was plain enough to be understood. All of the wit- 
nesses to the will agreed, as to the capacity of the testator, to 
make a will. 

The counsel for caveators, offered in evidence the testimony of 
several witnesses, taken by commission, to prove the unsound- 
ness of the mind of the alleged testator ; to which counsel for pro- 
pounders objected, on the ground that they were not experts, 
and that none but experts, or the witnesses to the will, could testi- 
fy as to the character and soundness of deceased’s mind, and his 
capacity to make a will and attend to the ordinary affairs of life. 

The Court sustained the objection, and counsel for caveators ex- 
cepted. 

The caveators offered in evidence the testimony of a physician 
of the Botanic practice, and also, Wm. Dougherty, Esq. an attor- 
ney of considerable and long practice, to the same point, which 
was excluded by the Court, on the same ground, and counsel for 
caveators excepted. 

The Court also ruled out the testimony of sundry witnesses, to 
prove that the negroes of deceased, and especially Lucy and Char- 
ity, had, for many years, exercised influence over him. To 
which ruling caveators excepted. 

The Court charged the Jury, “that to make a will valid, three 
facts must appear— 
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Ist. That the instrument propounded, contained really the 
wishes and acts of the testator. 

2d. That he had capacity to make a will; and, 

3d. That he did it freely and voluntarily. 

The law and practice of the Courts have laid down the oaths 
or affidavits to be taken by the witnesses to a will, to ascertain 
the existence of these facts. In this case, these affidavits have 
been taken by the witnesses showing these facts, and which must 
always be done before the paper can be declared the last will and 
testament of the deceased, and admitted to record as such. It is 
contended, on the part of the caveators here, that it has not been 
shown that the paper writing propounded in this case, is the dic- 
tation of James Potts, senior, the testator, but that so far as ap- 
pears, it is the dictation of a negro woman named Charity, and of 
others who interpreted for the scrivener. On this point, it is the 
peculiar province of the Jury to determine, but it is the opinion 
of the Court, and I so charge you, that it is not necessary that the 
testator should convey to the scrivener his wishes in words, but 
that he may do so by motions and signs, provided they be not mis- 
understood, or even through an interpreter, for a man isnot debarred 
the privilege of making his will, because he has lost his speech. 
If he makes himself intelligible to the scrivener, it matters not 
how; and who the interpreter is, is matter of noconsequence. If 
the witnesses attesting the will are not, (in the opinion of the Ju- 
ry,) mistaken in the expressed wishes of the testator, and the Ju- 
ry also believe, from the consistency of the instrument with com- 
mon sense and with previously expressed determinations of the 
testator, founded on sensible reasons for his conduct, such instru- 
ment may be set up as a will, without the oath of the interpreter. 

To apply these principles to the: case before us: Mr. Ferrell, 
one of the witnesses, and also the scrivener, testifies that he could, 
with difficulty, have understood some of the words the testator 
said, but he preferred to rely on the interpretation of the negro 
woman Charity, and James Potts, junior. Another witness, Mr. 
Anderson, testifies, I believe, that he did not understand anything 
the testator said. 

But Mr. House testifies that he could understand all he 
said. If you believe that old man Potts conveyed his wishes by 
signs and motions, and through this negro woman and others who 
understood him, honestly interpreting to the scrivener, then, in 
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the opinion of the Court, it is sufficient evidence that it is the act 
of the testator. To illustrate what I mean, I will analogize this 
case to that of a foreigner. I will suppose a German in our place, 
who cannot speak English, and who wishes to make a will. 
Now, we have a citizen who speaks both languages, (Mr. Kener,) 
and it would be perfectly competent for this foreign gentleman to 
convey his wishes to the scrivener, and the witnesses to the will, 
through the medium of Mr. Kener, as interpreter, though Mr. 
Kener himself should not become a witness to the will, nor be 
called to testify on admitting it to probate. If then, in this case, 
you believe that these interpreters understood the testator, and in- 
terpreted honestly, (keeping in mind the testimony of House,) it 
was competent for the witnesses to receive his wishes, and this 
portion of the case would be sufficiently made out, (provided you 
be of opinion there was no misapprehension.) This is either the 
will of deceased, or of the negro, or of the negro and James Potts 
together, which you will judge. You will next determine the 
question of capacity. 

The law does not recognise degrees in mind—does not look at 
its vigor, activity or strength, in the absence of any charge of foul 
play, but at its regularity. Whether weak by nature or reduced 
by disease or age, to any degree of feebleness, still, if it be regu- 
lar, does not amount to disorder or derangement, it may make a 
will. The mind may be reduced, I cannot say how low, yet, if it 
peers at all above idiocy, disorder or derangement, and is capable 
of prompting and dictating, it is of sufficient capacity to make a 
will, in the absence of fraud or coercion. It may seem to be stu- 
pid, torpid and inactive at times, yet, if it does not amount to ab- 
solute fatuity and disorder in its action, but is still regular and re- 
tains the power of volition and dictation, it does not disqualify a 
man from making a will. 

In this case, if there is any evidence that the mind of James 
Potts, senior, was at any time insane, it has escaped the ear of 
the Court, and the Court feels bound to charge the Jury, that it 
was incumbent on the caveators to establish incapacity, to a rea- 
sonable certainty, as the law presumes sanity.” 

On the question of influence the Court charged, that any per- 
son, negro or other person, could persuade another to make a 
will in their favor, by any fair and honest means, which did not 
amount to moral coercion—and this coercion must be produced 
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by force, moral or physical, menaces, deceit or fraud, of some kind. 
The influence and persuasion, to vitiate a will, must so complete- 
ly and fraudulently overpower the mind, as to prevent it from 
acting otherwise ; must destroy its volition or substitute the voli- 
tion of another. This influence must be established by the ca- 
veators, to a reasonable certainty, before the prepounder can be 
required to repel the charge of its existence. In all the cases 
read by counsel for caveators, the influence alleged proceeded 
from the principal legatee in the will. In the case before us, 
there is no evidence that House ever exerted any influence over 
the testator; that alleged to have been employed by the negro, 
does not remedy the defect, and the cases are not strictly parallel. 
It is all-important, in. all cases, that the first suggestings and 
promptings for drafting a will, should come from the testator, 
which was not true in the Shankey case. In this case, if the in- 
terpreter was instructed by the testator, and the interpreter gave 
it honestly to the scrivener, the testator, so far as the law pre- 
sumes, is the first mover in the case. 

The Court further charged the Jury, that it was arule, in con- 
sidering testimony of witnesses, that a witness who swore affirm- 
atively to a fact, was to be believed before many who swore neg- 
atively; as in the case before us, those witnesses who testify that 
the testator could measure corn, take good care of his property, 
count interest and attend to his business, were to be believed in 
preference to those who testified that he could not do these things. 
The Court charged the Jury, as a further rule, that regard should 
be had to the relation of a witness to the parties, and the manner 
of testifying; and that the testimony of witnesses, of only equal 
credibility, nearly related or connected with the parties in inter- 
est, should not have the same weight with the Jury, as the testi- 
mony of those who were not so related or connected, and who could 
have no reasonable bias, and then instanced the case of Mrs. Slaugh- 
ter in this case, who was shown to be closely related to those who re- 
sist the will; and further stated that he admitted her testimony, 
with great doubt as to whether it was admissible or not. The 
Court also charged the Jury, that in this case the witness, Mr. 
House, if the Jury believe him equally credible, who swears that 
he understood what Mr. Potts said, is to be believed with due 
deference to Mr. Ferrelland Mr. Anderson, in preference to them 
as to the factum or execution of the will by thetestator. The 
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Court charged the Jury, that a will obtained by fair persuasion 
merely, without practising fraud, deception or moral coercion, was 
good, no matter by whom persuaded—whether negro, white per- 
son or any body else. 

In each and all of the several charges of the Court aforesaid, 
on all the questions aforesaid, to the Jury, the caveators, by their 
counsel, allege error, and excepted to the same. 

The caveators, by their counsel, farther excepted to the judg- 
ment and opinion of the Court, in ruling out testimony. 

And upon these exceptions error has been assigned. 


B. H. Hut, for plaintiffs in error. 


1. The caveators tender the issue, are the plaintiffs in the case, 
and entitled to open and conclude. 

2. The opinions of witnesses, other than those to the will, 
as to the capacity of the testator, are admissible in evidence, when 
accompanied by the facts upon which they are founded. Ram- 
bler vs. Tryon, 7 S.§& R.90. U.S. D. 683, et passim. 1 Stark. 
127. 3 Ib. 1707, note 2. 13 Ala. R.68 and 202. 2 Iredell, 78. 
3 Hagg. 574. 

3. Ifa party cross-interrogate a witness, and receive an answer 
which does not suit him, he cannot then ask the Court to withhold 
it from the Jury, on the ground that the question was illegal. 

4, The Court has no right to tell the Jury that a certain fact is 
established by the testimony, when that fact is part of the contro- 
versy between the parties, and one of the very points involved in 
the issue, to be determined by the Jury. The Court then erred 
in telling the Jury that the facts necessary, in law, to make a will 
valid, had been shown to exist, by the testimony of the witnesses 
to the will, in this case. The Court also erred, in charging the 
Jury that Mr. House testified that he could understand all the 


testator said. 
In a case of suspicions of fraud, incapacity, and undue influence, 


a mere negative knowledge on the part of the witnesses to the 
will, is not sufficient to establish capacity, volition, &c. Ingram 
vs. Wyatt, 3 Eccl. R. 172 and 4. 1 Bailey, 482 and 235. 1 


Const. R. 200. 
5. The Court erred in telling the Jury that he admitted the 
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testimony of Mrs. Slaughter, with great doubt as to its admissi- 
bility, on the ground of her relationship to the parties, Relation- 
ship does not affect the competency of awitness. 1 Greenlf.§386. 
1 Stark. 84. Monroe vs. TheState, 5 Georgia R. 85. 

6. Witnesses who testified that the testator could not take good 
care of his property, do not come within the rule of negative tes- 
timony, and the Court below erred in placing them within that 
tule. 4 Ga. R. 295. 

7. Interpreters should be produced, or accounted for, on offer- 
ing for probate a will made by interpretation, especially when the 
correctness of the interpretation is impeached by the issue. Ne- 
gro slaves are incompetent in law, to testify in any issue between 
white persons; nor can their acts and sayings be received indi- 
rectly, or through a white person. The Jury can consider no 
evidence for which a slave is relied on as authority. A will made 
by the interpretation of a slave is void. Law of Slavery, 194. 

8. A will made by interrogatories, is viewed with jealousy by 
the Courts. 1 Eecl. R. 34. Swinburn, part 2, sec.5. How much 
greater should that jealousy be, when made by interrogatories 
through an interpreter ! 

9. The law does recognize degrees in mind. Proof of the 
execution of a will by a person of perfect mind, is sufficient to ad- 
mit it to record. So, a will made by a person of weak, indolent 
and imbecile mind, may be admitted to record; but in such case, 
proof of the factum, spontaneity and volition, must be clear and un- 
questionable. Ingram vs. Wyatt, 3 Eccl. R. 172 to 178. And 
when the mental debility of a testator is the consequence of age, 
there is less presumption of the sanity of the testator at the time 
of the execution of the will, than when the mental malady is ordi- 
nary lunacy. 3 Starkie, 1702, note. 

A testable capacity must be such as will enable the testator to 
dispose of his property with understanding and reason. 3 Stark. 
1703,’4,’5. 4 Eccl. R.51, Marsh vs. Tyrrell. 

A party incapable, from imbecility, of managing his own af- 
fairs, cannot make a will. J2. 



































O. A. Butt, for defendant in error. 






1. The propounder of a will, is necessarily the pro-movant ; 
occupies the relation of plaintiff in the cause, and therefore, is en- 
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titled to open and conclude. This is demonstrable from the fol- 
lowing considerations : 

He is the actor in bringing the case into Court. 

He may dismiss it at any stage of the proceeding, which the 
caveators cannot do. 

The burden of proof rests upon him. 

In the English Ecclesiastical causes, he is always named as 
plaintiff. Buckminster vs. Perry, 4 Mass. R. 593. 

2. Except the subscribing witnesses to a will, none but experts 
are competent to testify, as to their opinion of the capacity of a 
testator. 1 Phil. Ev. 290. 3 Mass. 330. Swinburn, 72. 4 
Conn. R. 203. They must state the circumstances and symptoms. 
1 Phil. Ev. 290. 9 Mass. R. 225. 

The Court should first ascertain whether the witness be an ex- 
pert, either by examining him or others. 2 Phil. Ev. 761. 
Wright's Case, 2 Russ. § Ry. 456. 

Answers to cross-interrogatories, which are asked in conse- 
quence of the direct interrogatories, and made dependent on 
them, are not admissible, if the answers to the direct interrogato- 
ries be rejected. 2 U.S. Dig. 215. 1 Sumner’s R. 451. 

When complete justice isdone, a new trial will not be granted, ei- 
ther for the rejection of legal, or the admission of illegal testimo- 
ny. Garish vs. Beane, 9 Mass. R.193. Graham on New Trials, 
6, 7, 8,9. 

In this case, the testimony rejected is of no importance. 

On questions of capacity, the Court will rely little on mere 
opinion, but form its own judgment from the facts and the con- 
duct of the parties. 2 Eng. Eccl. R. 99, 100. 

3. The rule requiring the interpreter of a witness speaking a 
foreign language, to be sworn, does not apply to a case like the 
one atbar. The testator is not a witness, and the only question 
to be determined is, whether the will was dictated by him, and 
whether he knew its contents. 

The circumstances attending the factum, exclude the idea of 
any foreign dictation. 

There is no authority for rejecting the will of one who cannot 
articulate intelligibly. 

“ Such as be speechless only, and not void of hearing, if they 
cannot write, may make their testaments by signs, so that the 
same signs be sufficiently known to such as be present.” Swin- 
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burn, part 2, sec.10. Godolphin, part 1, ch. 11. 7 Eng. Eccl. R. 
576, *7. 

4. Weakness of mind or partial decay of intellect, does not dis- 
qualify from making a will, nor does loss of memory from old 
age. 3 Johns. Ch. R.158. 3 Peters’ Dig. 704. 

There is no proof of influence in this case, and the charge of 
the Court on this subject, is therefore immaterial. 

“ The influence to vitiate a will must amount to moral force 
and coercion, destroying free agency, and not the influence of af- 
fection or attachment, or the desire of gratifying the wishes of an- 
other.” 3 Eng. Eccl. R. 254, 260, 261. 

Incapacity is never presumed ; it is incumbent on the party as- 
serting it, to establish it by the clearest and most satisfactory 
proofs. 1 Wms. on Ez’rs, 17. 

5. Several witnesses testified that he did attend to ordinary 
business transactions. 


By the Court—Lumpxin, J. delivering the opinion. 


This was an issue of devisavit vel non, originating in the Court 
of Ordinary of Troup County, to try the validity of an instru- 
ment purporting to be the last will and testament of James Potts, 
senior, deceased. That Court having decided in favor of the 
will, an appeal was entered, and the final trial had in.the Supe- 
rior Court of that County, before Judge Hill, in November, 1848. 
The Jury returned a verdict affirming the judgment of the Court 
of Ordinary, and declaring that the paper propounded, was the 
last will and testament of James Potts, senior, deceased. 

The: issue having been thus found against the appellant, after a 
long and laborious trial, his counsel has caused the record below 
to be removed to this Court, and now submits for its considera- 
‘tion and decision, numerous questions arising in the proceedings 
during the trial, all of which we propose to discuss, though not 
‘exactly in the order in which they have been presented in the 
pleadings and the argument. 

It is alleged that the Court below erred— 

1st. In holding that, on an appeal from an order of the Court of 
Ordinary, establishing a will, the burden of proof rests upon the 
executor, who is therefore entitled to go forward on the trial and 
open and close the argument. 
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2nd. In excluding the opinion or belief of numerous witnes- 








ses in behalf of the caveators, and among the rest a physician and 
a lawyer, notwithstanding it appeared that they had opportunities 
of knowing and observing the state and condition of the testator’s 
mind, and their opinion or belief was accompanied by particular 
facts, to which they severally deposed, as the reason or foundation 
thereof. 

After the testimony and argument had closed, the presiding 
Judge delivered a long and lucid charge to the Jury, in which 
the law relative to the capacity to make a will, and the employ- 
ment of fraud and undue influence in obtaining it, were fully dis- 
cussed, and various items of which are excepted to by counsel for 
the objectors. 

It is contended that the Court erred— 

Ist. In assuming that the subscribing witnesses to the will had 
proven the three facts necessary to its validity, namely: capacity, 
execution and volition. 

2d. In misstating to the Jury, that Thomas T. House, one of 
the subscribing witnesses to the will, testified, that he understood 
all that the testator said, and that, therefore, he was to be believed 
in preference to John R. Anderson and Blount C. Ferrell, the 
other subscribing witnesses, as to the execution of the paper; no 
such fact as the one here assumed appearing by the evidence. 

3d. In instructing the Jury that a will, made through the me- 
dium of an interpreter, might be established without the oath of 
the interpreter. 

4th. In applying the rule which discriminates in favor of affr- 
mative over negative testimony, to the facts of this case. 

5th. In affixing a legal discredit on the evidence of relatives, as 
such. 

6th. In expressing great doubt as to the competency of certain 
testimony which had been admitted before the Jury. 

I have endeavored, in this analysis of the case, to condense and 
simplify it as much as possible. 

[1.] The real question to be decided in both Courts in this case 
was, whether there was a valid will? The executor and those 
whe claim under it, hold the affirmative. They must not only 
prove, therefore, that the instrument purporting to be a testamen- 
tary paper, was formally executed, but, also, that the testator was 
of sound and disposing mind and memory. The necessity for 
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this proof imposes the burthen on the propounder, to begin and 
close ; and when the case is carried up to the Superior Court by 
appeal, it is to be proceeded with in the same manner as though 
it had been brought there directly, without having been before 
any inferior tribunal. The executor and those who claim under 
the will, are as much bound to establish it in the Superior Court, 
after the appeal, as they were before the appeal, in the Court of 
Ordinary. In both they take the affirmative. The onus probandi 


consequently rests upon them, and they are to go forward in dis- ~ 


charging that burden. Hodges vs. Holder, 3 Campb. 366. Jack- 
son vs. Hesketh, 2 Stark. Rep. 518. Phelps et al. vs. Hartwell et 
al.1 Mass. R.71. Buckminster et al. vs. Perry, 4 Mass. R. 593. 
Brooks vs. Barret, 7 ‘Pick. 94. 8 Greenl. Rep. 42. And this was 
the rule of the Roman law—ez incumbit probatio, qui dicit, non qui 
negat. 

[2.] Whether the ruling of the Court was correct in refusing 
to permit the witnesses, other than the subscribing witnesses to 
the will, to give their opinion as to the sanity of the testator, is a 
question involving considerations and consequences of much de- 
licacy and importance. I have looked with much anxiety into all 
of the adjudicated cases within my reach upon this point, and the 
result of this examination is not very satisfactory. It seems to be 
settled, that physicians are allowed to give their opinion merely 
as to the sanity of the testator, from the symptoms and circum- 
stances which come within their own observation, or as testified 
to by others. Hathorn et al. appellants, vs. King, executor, 8 Mass- 
Rep. 371. Lessee of Hodge vs. Fisher et al. 1 Peters’ C. C. Rep- 
163. “ If the physician who saw him, and who has given testimo- 
ny respecting his situation, had had an opportunity to examine 
his case and to form a deliberate opinion upon it, that opinion, 
pronounced by a man of his acknowledged professional talents, 
would have been almost conclusive upon this point.” By Judge 
Washington. Again, “mere opinions,” says Judge Washington, 
“ of witnesses as to mental capacity, are entitled to little or no re- 
gard, unless supported by good reasons, founded on facts which 
warrant them. To this, as a general rule, the opinions of medical 
men may be considered as an exception.” 3 Wash. C. C. Rep. 
587. 

[3.] The subscribing witnesses to the will may likewise testify 
as to the opinion they formed of the testator’s mind at the time 
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of executing the will, the law placing them around the testator 
to try, judge and determine whether he is compos to execute it. 
Hayward vs. Hagard, 1 Bay, 335. Powell on Devises, 69, 71. 
Pool et al. vs. Richardson, 2 Mass. Rep. 330. 

[4.] But the opinions of witnesses, other than physicians and 
the subscribing witnesses to the will, considered merely as opin- 
ions, are not evidence. Doe vs. Reagan, 5 Blackf. 217. Clark 
vs. The State, 12 Ohio, 483. Needham vs. Ide, 5 Pick. Rep. 
510. This latter proposition, although sustained by the current 
of authorities, has not commanded universal acquiescence; and 
the distinction between subscribing witnesses and any others who 
may happen to be present, is certainly not very obvious. The 
latter are more likely to be free from bias, which naturally will 
influence the former to support their attestation. It would seem, 
therefore, ceteris paribus, that the testimony of other witnesses 
should have more weight on account of their being more indiffer- 
ent. Vide Dickinson vs. Barber, 9 Mass. Rep. 227. McKee vs. 
Nelson, 4 Conn. 355. 1 Phil. 275. 

This subject has been frequently before the Courts, but no 
where perhaps so thoroughly, ably and philosophically handled, 
as by the late Judge Gaston, in Clary vs. Clary, (2 Iredell’s Law 
Rep. 78.) “The: first opinion in the Court below,” says the 
Judge, “to which exception has been taken, is the rejection as 
evidence of the last clause of the deposition of John Beard, 
wherein the deponent stated, ‘ that he was impressed with the be- 
lief that, as to her mental faculties, Mary Clary was in the state 
called childish.’ To understand the import of this part of the de- 
position, it must be taken in connection with what precedes it. 
The substance of the entire deposition is, that the witness had 
no acquaintance with Mary Clary, other than such as resulted 
from one occurrence; that about the year 1826, eleven years be- 
fore the execution of the deed in dispute, he visited her at Dan- 
iel Clary’s house, in consequence of a message from said Daniel, 
and for the purpose of writing her will; that he received her di- 
rections with respect to the disposition of her property, and 
wrote the will according to these directions; that he did not at- 
test the will, but left it to be attested by others; that at this time 
she appeared to him to be in good health, but he thought her in- 
tellect in the state they usually term childish. The objection to 
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the rejected part of the deposition was, that it gives the opinion of 
the witness upon the state of Mary Clary’s mind. 

“It is certainly the general rule, that witnesses shall be exam- 
ined as to facts whereof they have personal knowledge, and not 
as to those in regard to which they have no personal knowledge, 
but have only formed an opinion or belief. But this rule neces- 
sarily admits of exceptions. There are facts which, from their 
nature, exclude all positive proof, because they are imperceptible 
to the senses, and of these no proof can be had except such as is 
mediate or direct. No man can testify, as of a fact within his 
knowledge, of the sanity or insanity of another. Such a ques- 
tion, when it arises, must be determined by other than direct 
proof. The precise inquiry then is, must the evidence be re- 
stricted to the proof of other facts, coming within the knowledge 
of the witnesses, and from which the Jury may draw an infer- 
ence of sanity or insanity, or may the judgment and belief of the 
witnesses, founded on opportunities of personal observation, be 
also laid before the Jury to aid them in forming a correct conclu- 
sion? Weare not aware of any direct and authoritative decision 
which supersedes the necessity of recurring to general principles 
and legal analogies to ascertain what is right. 

“In the first place, it seems to us that the restriction of the evi- 
dence to a simple narration of facts having, or supposed to have, 
a bearing on the question of capacity, would, if practicable, shut 
out the ordinary means of obtaining truth, and if freed from this 
objection, cannot, in practice, be effectually enforced. The sani- 
ty or insanity of an individual may be matter notorious and with- 
out doubt in a neighborhood, yet few, if any, of the neighbors 
may be able to lay before the Jury, distinct facts that would ena- 
ble them to pronounce a decision thereon with reasonable assu- 
rance of its truth. If the witness may be permitted to state that 
he has known the individual for many years; has repeatedly con- 
versed with him, and heard others converse with him; that the 
witness had noticed that in these conversations he was incoherent 
and silly; that in his habits he was occasionally highly pleased 
and greatly vexed without a cause; and that in his conduct he 
was wild, irrational, extravagant and crazy; what would this be 
but to declare the judgment or opinion of the witness of what is 
incoherent or foolish in conversation; what reasonable cause of 
pleasure or resentment; and what the indicia of sound or disor- 
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dered intellect? If he may not testify, but must give the sup- 
posed silly or incoherent language—state the degrees and all the 
accompanying circumstances of highly excited emotion, and spe- 
cifically set forth the freaks or acts regarded as irrational—and this 
without the least intimation of any opinion which he has formed 
of their character—where are such witnesses to be found? Can 
it be supposed that those not having a special interest in the sub- 
ject, shall have so charged their memories with those matters, as 
distinct, independent facts, as to be able to present them in their 
entirety and simplicity tothe Jury? Or if such a witness be found, 
ean he conceal from the Jury the zmpression which has been made 
on his own mind? And when this is collected, can it be doubted 
but that his judgment has been influenced by many, very many 
circumstances which he has not communicated, which he cannot 
communicate, and of which he is himself not aware ? 

“ We also think that there is an analogy in the investigation of 
questions of this kind, and in the investigation of other questions 
wherein positive and direct evidence is unattainable, and in which 
the rule of evidence is well established. Of this kind are ques- 
tions of personal identity and handwriting. Mere opinions, as 
such, are not admissible ; but where it is shown that the witness 
has had an opportunity of observing the character of the person, 
or the handwriting which is sought to be identified, then his 
judgment or belief, framed upon such observation, is evidence for 
the consideration of the Jury; and it is for them to give to this 
evidence that weight which the intelligence of the witness, his 
means of observation, and all the other circumstances attending 
his testimony, may, in their judgment, deserve. And why is this, 
but because it is impossible for the witness to specify and detail 
to the Jury, all the minute circumstances by which his own judg- 
ment was determined, so as to enable them, by inference from 
these, to form their judgment thereon. And so it is in regard to 
questions respecting the temper in which words have been spoken 
or acts done. Were they said or done kindly or rudely, in good 
humor or in anger, in jest or in earnest? What answer can be 
given to these inquiries, if the observer is not permitted to state 
his impression or belief? Must a fac simile be attempted, so as 
to bring before the Jury the very tone, look, gesture and man- 
ner, and let them collect thereupon the disposition of the speaker 
or agent ? 
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“In the Ecclesiastical Courts, where questions of sanity and 
insanity in cases of wills are of frequent occurrence, the practice 
is to interpose allegations, and admit these allegations to proof, 
that the general appearance, manners, conduct and deportment 

. of the testator denoted unsound intellect ; that-he was treated and 
regarded by his friends and acquaintances as one not in his right 
senses; and, on the other hand, to receive pleas, and consequently 
proofs, that he was regarded by his friends and acquaintances as 
sane; that he was engaged in acts of business, which he conduct- 
ed without suspicion of unsoundness, and that his general deport- 
ment was rational and proper. See Wheeler vs. Bestford & Al- 
derson, 3 Haggard,.574. In this.case it was stated by Sir John 
Nicholl, in pronouncing his judgment, ‘there is a cloud of wit- 
nesses who gave unhesitating opinions that the deceased was mad.’ 
He declared, indeed, upon a consideration of all the circumstan- 
ces of the case, ‘their opinions are of little weight,’ but he did 
not reject them as inadmissible, nor remark upon them as contra- 
ry tothe course of the Court. See also the testimony received in 
the case of Engleton § Coventry vs. Hingston, 8 Ves. 449. 

“It is a well known exception to the general rule requiring 
‘witnesses to testify facts and not opinions, that in matters involv- 
ing questions of science, art, trade or the like, persons of skill 
may ‘speak not:only to facts, but give their opinions in evidence. 
It is insisted that, by the terms of this exception, persons not 
claiming to possess peculiar skill, and all persons upon matters 
not requiring peculiar skill, are excluded from giving opinions. 
Certainly the testimony rejected in this case cannot claim to be 
admitted under this exception, and as we understand the excep- 
tion, it does exclude mere opixton in all cases other than those 
which are embraced within it. - Professional men are permitted 
to testify to the principles and rules of the science, art or employ- 
ment, in which they are especially skilled, as general practical 
truths or facts ascertained by long study and experience, and 
also may pronounce their opinion as to the application of these 
general facts, to the special circumstances of the matter under in- 
vestigation, whether these circumstances have fallen under their 
own observation, or have been given in evidence by others, 

“ The Jury being drawn from the body of their fellow-citizens, 
are presumed to have the intelligence which belongs to men of 
good sense, but are not supposed to possess professional skill, and 
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therefore, in matters requiring the exercise of this skill, are per- 
mitted to obtain what is needed from those who have it, and who 
are sworn to communicate it fairly. Thus, shipmasters have been 
allowed to state their opinions on the seaworthiness of a ship, 
from a survey which has been taken by others; physicians to 
pronounce upon the effect of a wound, which they have not seen ; 
and painters and statuaries to give their opinion whether a paint- 
ing or statue be an original or copy, although they have no know- 
ledge by whom it was made. This is mere opinion, although the 
opinion of skilful men. This none but professional men are al- 
lowed to give, in matters involving peculiar skill, and none what- 
ever are allowed to give in matters not involving skill; because, 
with this exception, the Jury are equally competent to form an 
Opinion as the witnesses, and with this exception, their judgment 
ought to be founded on their own unbiassed opinion. But judg- 
ment founded on actual observation of the capacity, disposition, 
temper, character, peculiarities of habit, form, features or hand- 
writing of others, is more than mere opinion. It approaches to 
knowledge, and is knowledge, so far as the imperfection of human 
nature will permit knowledge of these*things to be acquired, and 
the result thus acquired should be communicated to the Jury, be- 
cause they have not had the opportunities of personal observa- 
tion, and because in no other way can they effectually have the 
benefit of the knowledge gained by the observations of others. 
“Tt has also been insisted, that there is a difference between 
the attesting witnesses to an instrument and other witnesses, as to 
their competency to express an opinion upon the capacity of the 
maker. Wherever such a difference has been intimated, it seems 
confined to cases of wills, in which it is said, ‘ the testator is en- 
trusted to the care of the subscribing witnesses ; that it is their bu- 
siness to inspect and judge of the testator’s sanity before they at- 
test; that in other cases, witnesses are passive, here they are ac- 
tive and principal parties to the transaction.’ Now, we can read- 
ily conceive why, prima facie, it shall be presumed, that witnesses 
thus engaged, are more observant than others on whom the duty 
of observation has not been thrown, and also the propriety of the 
rule which obtains on the trial of an issue of devisavit vel non, that 
all the attesting witnesses, if to be had, shall be produced and ex- 
amined before the Jury. But we do not see, (and without sufh- 
cient reason or clear authority for such a distinction, we cannot 
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admit it,) why the judgment of any witness, actually founded 
upon such observation, shall not be received in evidence. It is 
conceded that the attesting witnesses may express an opinion upon 
the testator’s capacity,.because as the law has made it their duty 
to inspect the testator’s capacity, the law presumes that they did 
observe and judge of it. Ifobservation presumed, be a sufficient 
ground for receiving in evidence the judgment of witnesses sup- 
posed to be thereupon formed, it is not readily conceivable that 
actual observation is an insufficient ground to warrant respect for 
the judgment of a witness in fact, formed upon it. 

“It has been also objected, that the witness whose belief or 
opinion of mental capacity was in this case rejected, had not the 
means of forming such a judgment thereon as was proper to be 
submitted to the Jury. Unquestionably before a witness can be 
received to testify as to the fact of capacity, it must appear that 
he had an adequate opportunity of observing and judging of ca- 
pacity. But so different are the powers and habits of observa- 
tion in different persons, that no general rule can be laid down as 
to what shall be deemed a sufficient opportunity of observation, 
other than that it has in fact enabled the observer to form a belief 
or judgment thereupon. So it isin the analogous case of hand- 
writings. If the witness declares that he has seen the party 
write, whether it has been only once or a thousand times, this is 
enough to introduce the inquiry whether he believes the papers 
produced to be the party’s handwriting? His belief is evidence, 
the weight of which must depend upon a consideration of all the 
circumstances under which it was formed. It may be that the 
judgment of the witness in this case, founded solely upon the oc- 
currences in a single interview, and of which, notwithstanding the 
general impressions thereby created, he remembers no distinct, 
marked act of childishness or folly, would have weighed little with 
the Jury in determining the matter in controversy. But if belief 
of capacity, founded on personal observation, be evidence, and 
we think it is, it is admissible, whether the opportunity for obser- 
vation has been frequent or rare. Whatever might be the weight 
of the rejected testimony, we hold that the plaintiffs had a right to 
insist on its being placed in the scales of evidence, and that there 
was error in the opinion which rejected it.” 

This extract, we are sensible, has been extended to an unusual 
length, but it is a just tribute to its intrinsic worth, as well as to 
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the high standing of its author, who though dead, still speaks and 
will long continue to speak to the legal world, as one having au- 
thority. Besides, we fee] unusually solicitous perhaps, to assign 
reasons for our judgment upon all the interesting questions in- 
volved in this issue, which will give satisfaction to the parties and 
to the profession, in a cause, in many of its features, at least, until 
now, new in this Court. 

In Morse vs. Crawford, (17 Vermt. Rep. 499,) Judge Bennett 
says, “ the law is well settled, and especially in this State, that a 
witness who is not a professional man, may give his opinion in 
evidence, in connection with the facts upon which it is founded, 
and as derived from them, though he could not be allowed to 
give his opinion, founded upon facts proved by other witnesses.” 

So also in Lester vs. the Town of Pittsford, (7 Vermt. Rep. 
158,) the Supreme Court of Vermont say, “Testimony of opin- 
ion may be given, where from the general and indefinite nature of 
the inquiry, it is not susceptible of direct proof. Thus, upon a 
question of insanity, witnesses not professional men, may be per- 
taitted to give their opinion in connexion with the facts observed 
by them. But this evidence is always confined to those who have 
observed the facts, and is never permitted where the opinion of 
the witness is derived from the representation of others. Upon 
a question of insanity, for instance, witnesses who have observed 
the conduct of the patient, and been acquainted with his conver- 
sation, may testify to his acts and sayings, and give the result of 
the observation.” 

In Rambler and another vs. Tryon and others, (7 Serg. & Ravi. 
90,) the will of Michael Rambler was impeached on the ground 
of imbecility of mind of the testator, from his childhood to the 
hour of his death, The execution of the will was duly proved 
by the subscribing witnesses, who likewise attested the capacity 
of the testator—that he was of sound and disposing mind and me- 
mory. Witnesses were offered to prove certain facts tending to 
show an extraordinary dulness of understanding, followed up by 
the opinion of the witnesses, as founded on the facts, who had 
known Rambler intimately from his childhood to his grave, that 
he was incapable, from defect of understanding, to make a will. 
All this evidence was objected to, and the objections overruled and 
the evidence admitted. “Iam at a loss,” says Judge Duncan, 
“to perceive any plausible reason to support this objection. I 
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know not how, otherwise, the alleged imbecility of mind could be 
proved, than by the evidence of those who grew up with him, 
who marked his conduct in infancy, in the prime of life and in his 
decline. The opinion of witnesses, without stating the ground of 
such opinion, ought not to be received; but when they state facts 
indicative of want of common intellect, their opinion is always 
received. The weight it ought to have will depend on the solidity 
of the reasons assigned for the opinion, and the intelligence of the 
witness. To confine the proof to the subscribing witnesses to the 
will, in such a case, would be absurd. The friends who visit 
him, the physician who attends him, have equal, if not superior, 
means of information, to the witnesses who may be called on to 
attest the publication. The will of any man would depend too 
much on the subscribing witnesses, if no others were deemed 
competent to testify as to the sanity of the testator. The most 
spurious instrument would be imposed upon the heir, or the de- 
visee might be deprived of the estate devised, by a conspiracy of 
the subscribing witnesses. Such conspiracy is not without a pre- 
cedent in law. Lovel vs. Jolliffe, 1 W. Bl. 365. Five subscrib- 
ing witnesses to a will and a codicil, and a dozen of servants of 
the testator, unanimously swore him to be incapable of making a 
will. To encounter this evidence, several of his friends, who had 
frequently conversed with him during a period of four years, de- 
posed to his entire sanity and more than ordinary intellectual vi- 
gor. The will was established and the testamentary witnesses 
convicted of perjury. This evidence was properly received.” 

In Gibson vs. Gibson, (9 Yerg. 329,) the Supreme Court of Ten- 
nessee emphatically ask, “ How can a witness describe the disso- 
ciated and flighty conversation of a lunatic, the fear, the horror, 
the frenzy of his eye?) How communicate the influences which 
mind practises upon mind, if he must not speak of inferences, 
impressions or conclusions ?”’ 

There is good reason, perhaps, why mere opinions should not 
generally be relied on as testimony. For even where witnesses 
are upright and honest, their belief'is apt to be more or less warp- 
ed by their partiality or prejudice, for or against the parties. It 
is easy to reason ourselves into a belief of the existence of that 
which we desire to be true; whereas, the facts testified to, and 
from which the witness deduces his conclusions, might produce 
a very different impression on the minds of others. But the wit- 
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nesses having stated the appearance, conduct, conversation and 
other particular facts from which the state of the testator’s mind 
may be inferred, they are always at liberty to state their infer- 
ence, conclusion or opinion, as the result of these facts. 

Had the Court admitted the testimony, at the same time in- 
structing the Jury that the facts and circumstances, and not the 
opinions of the witnesses as to the soundness of Potts’ mind, or 
his capacity to make a will, was the primary evidence upon which 
they must rely in making up their verdict, there might not have 
been just cause of complaint. But the witnesses on the part of 
the caveators were not permitted to testify at all as to their opin- 
ion or belief. I have scrutinized closely the voluminous testimo- 
ny adduced on the trial, and find, that in every instance, the facts 
only testified to by the witnesses, were allowed to go before the 
Jury, while the inferences derived from these facts were carefully 
excluded. It is not my business to say what weight this portion 
of the evidence ought to have; it is sufficient at present to say, 
it ought to have:been received. Mutilated as it was, its force and 
effect must have been greatly weakened. 

In addition to the general objection to the charge as to capacity 
and undue influence, the consideration of which we shall reserve 
to the close of this opinion, several specific grounds of error are 
assigned, i. e. that the Court erred— 

ist. In assuming that not only the execution of the will was 
shown by the subscribing witnesses, but likewise the capacity of 
the testator and the freedom of his volition. 

[5.] A Judge in the faithful discharge of his duty may, at any 
stage of the trial, comment upon the evidence, taking care that, 
in so doing, he does not encroach upon the province of the Jury, 
in the decision of the facts as they may think proper, in view of 
the evidence which they are to weigh. The duty of a nisi prius 
Judge, in this as in many other respects, is most harrassing and 
laborious, and the manner in which it is performed, in mere mat- 
ters of discretion, should not be subjected to the same critical re- 
vision as dry questions of law usually are. Still, if the Judge 
feels it to be his duty to intimate his opinion, that a certain fact is 
or is not sufficiently proven, it would be better always to instruct 
the Jury, at the same time, to consider the evidence and to decide 
as they shall find the truth to be. In Solarte vs. Melville, (7 Barn. 
§ Cress. 430,) the Court, it is true, refused to grant a new trial 
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‘on account of misdirection; yet, Lord Tenterden, C. J. said, 
«‘ We are all, however, agreed, that notwithstanding I did inti- 
mate to the Jury my opinion upon the subject, yet, as I left it to 
them to exercise their own discretion and to draw their own conclusion 
from the evidence, we ought not to disturb the verdict.” So, in 
Gardner vs. Picket, (19 Wend. R. 186,) Cowen, Justice, said, 
“ The Judge’s charge that there was not sufficient proof to show 
any assignment of the judgment to Wood, was a mere expression 
of opinion, which he still left to the Jury. He had a right to give 
such an opinion, especially with such a qualification.” When we 
Jook to the charge which was objected to, we find that the presi- 
ding Judge expressly submitted the question to the Jury, about 
which he expressed his opinion, and instructed them to consider 
the whole evidence in relation to it and decide as they should find. 

The Legislature of North Carolina have passed a Statute 
which requires the Judge “ to state, in a full and correct manner, 
the facts given in evidence, and to declare and explain the law 
arising thereon,” at the same time forbidding him “fo give an 
opinion whether a fact is fully or sufficiently proved—such mat- 
ter being the true office and province of the Jury.” 

It is not my purpose to discuss the wisdom and expediency of 
such a law. It is based upon the presumption that the declara- 
tion of the Judge’s opinion on the proof of facts, im every case, 
encroaches on the proper fanctions of the Jury, and that in every 
case it imparts a bias to the judgment of the Jury, which they are: 
disposed to receive with confidence and seldom make an effort to 
resist. I would take the liberty of suggesting, however, that the 
general diffusion of knowledge and education among the people 
of this country, much better fits them for weighing and comparing 
the evidence, than in any other nation or age since the institution 
of trial by Jury. 

2d. It is complained that the Court misstated to the Jury, that 
Thomas T. House, one of the subscribing witnesses to the will, 
“‘ testified that he understood all the testator said,’’ and that, there- 
fore, he was to be believed in preference to John R. Anderson 
and Blount C. Ferrell, the other two subscribing witnesses, as to 
the execution of the paper. It is possible that this witness did 
so testify, inasmuch as the fact is twice stated by the presiding 
Judge. If it be so, however, then the record before us does not 
contain a true narrative of what transpired on the trial. Strictly, 

VOL. VI. 44 























346 SUPREME COURT OF GEORGIA. 





Potts and others vs. House. 





perhaps, no misstatement of the Court on a matter of fact, unless 
the comment of the Judge involved an opinion or direction in 
matter of law, would of itself constitute a sufficient ground for a 
new trial. It may, however, when connected with other irregu- 
larities in the proceedings below, be relied on in the bill of excep- 
tions. 

[6.] 3d. Another objection is, that the Court instructed the 
Jury, that a will made through the medium of an interpreter, 
might be established without the oath of the interpreter. After 
scanning the charge carefully, I am constrained to infer, that such 
was the direction given. The presiding Judge offered the follow- 
ing illustration: “I will analogize this case to that of a foreigner. 
I will suppose a German in our place, who cannot speak Eng- 
lish and who wishes to make a will. We have a citizen, Mr. 
Kener, who speaks both languages. It would be perfectly com- 
petent for this foreigner to convey his wishes to the scrivener and 
the witnesses to the will, through the medium of Mr. Kener as 
interpreter, although Mr. Kener himself should not become a 
witness to the will, nor be called to testify, on admitting it to pro- 
bate.” 

Iam compelled in candor to confess, that so far as my investi- 
gation has gone, there is a great dearth of authority upon this 
particular point; and I am the more astonished that it should 
be so, as the case must have been one of frequent occurrence. 

«Reason would seem, however, to dictate that where there is no 
other medium of communication between the writer of a will 
and the testator, except the interpreter, that either at the time, or 
subsequently, he must be sworn, before the will could be estab- 
lished. I find this dectum in Bacon’s Abridgement: “So if he that 
writes the will cannot hear the party speak, and another that doth 
stand by the sick man tells him what he says, in this case, if there 
be none others present to prove that he repeated the very words 
of the sick-man, this will be no good will of the land.” Vol. 7, p. 
307, letter D. In Gongales et al. vs. Gongales, (13 Lous. Reps. 
104,) the Supreme Court of Louisiana held, that a will dictated 
in Spanish, the native tongue of the testator, and a memorandum 
thereof taken down in the French language by the Notary, which 
was read to the testator and approved by him, as expressing his 
intentions, and afterwards drawn up in the English language, of 
which the testator is ignorant, but signed by him, the Notary and 
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witnesses, is null under the 1571st article of the code of that 
State, which requires that the will should be written by the 
Notary as dictated. Judge Eustis, in delivering the opinion of 
the Court, said, “ By the’laws of France, notarial acts are requir- 
ed to be in the French language, and in cases in which the No- 
tary and witnesses do not understand the testator, a sworn inter- 
preter may be called in, in order to translate.” Vide Dictionnaire 
du Notariat, Verbis Interpréte et Langue des Actes. And incase of 
Herbert’s Heirs vs. Herbert’s Legatees, (11 Lousa. Rep. 361,) the 
same Court held, that a witness to a will who does not under- 
stand the language in which the will was written, is incompetent 
to attest it, for the reason that it is impossible that he could com- 
pare what was written by the Notary with that which was spo- 
ken by thetestator. And Judge Carleton, in delivering the opin- 
ion of the Court, said, “ It is sufficiently proved that Leport, (the 
attesting witness,) did not understand the English language, and, 
therefore, could not know whether the will contained the disposi- 
tion intended by the testator. It is impossible he could have com- 
pared what was written by the Notary with what was spoken by 
the testator. He could not, therefore, testify to the faithful exe- 
cution of the will, and, for all legal purposes, might as well have 
been absent in a distant place. The Legislature have manifested 
great solicitude on the subject of last wills and testaments, and 
endeavored, by every possible safeguard, to insure their faithful 
execution. Butthis wise precaution wouldbe vainand nugatory, if 
witnesses were incompetent to the trust they were called to ful- 
fil. Language is the vehicle of thought, and if the witnesses 
could not understand that in which the will was written, itis plain 
they would be in no better situation than the deaf, who are ex- 
pressly declared to be incompetent.” 

It is readily conceded that the exact point decided in these ca- 
ses, is not that which is embraced in this record. The principle 
enunciated from the authorities is the same, namely: that the pa- 
per propounded for probate must be sufficiently and satisfactorily 
shown to be the last will and testament of the testator ; and the 
familiar maxim is, eadem est ratio, eadem est lex. 

While it is certainly true, as suggested in the charge, that a 
man does not forfeit the right to make his will, because he has lost 
the power of speech, still, wills and testaments, whether or not 
they be the mere creatures of municipal law, as maintained by 
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Blackstone and Paley, “high legal and ethical authority,” but 
denied by the Court of Errors of New York, in the late 
great case of Lispenard’s will, all agree are controlled and modi- 
fied by positive regulations. Each country has the undoubted 
right to prescribe the ceremonies and requisites which are neces- 
sary to make a will or testament completely valid; and as they 
derive their force and effect from the provisions of the law, they 
must strictly conform to its requirements. Each formality, say the 
Supreme Court of Louisiana, in Knight vs. Smith, (3 Martin’s R. 
156,) “is sacramental and must be rigidly complied with.” 

While it does not matter, then, on what material or stuff, wheth- 
er on paper or parchment, nor in what language, whether in Lat- 
in, French or Dutch, or any other tongue, or in what hand or 
letters, whether in secretary hand, Roman hand, or Court hand, 
(which I understand means an legible hand,) or in any other 
hand, a will may be written, still it must appear to be the will of 
the testator, and on failure to make that proof, it cannot be exe- 
cuted. 

We hold, therefore, that if a negro interpreter, incapable by 
law of being sworn, is the only channel of communication be- 
tween the testator and writer of the will, and there be no other 
evidence of the testator’s knowledge of its contents or his as- 
sent thereto, than that which is derived through this medium, the 
will cannot be executed. 

[7.] But if the will be written in the presence of the testator, 
and in a language which he understands, it is read over to him, 
and his dictation and approval of the instrument are interpreted 
by a negro in his hearing, and in the hearing of others interested 
in its contents, and he signifies no dissent thereto, by signs or 
otherwise, but on the contrary, is understood to express himself 
satisfied, the will may be established ; especially if it appears to 
have been made in conformity to the previously declared inten- 
tions of the testator, as to the disposition of his property. 

[8.] 4th. Another objection is, that the Court applied the rule 
which discriminates in favor of affirmative over negative testi- 
mony, to the facts of this case. No one doubts the general rule 
referred to in this exception. Indeed, the exception itself as- 
sumes the existence of it. And it may be true, that in an issue 
like this, where some of the witnesses testify to facts, showing 
understanding, this evidence will outweigh very many witnesses, 
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who state only that they never saw or heard these proofs of sani- 
ty. Nay more: it may, perhaps, be granted, that affirmative 
facts, establishing the existence of mind, may preponderate over 
those which prove only its defects or weakness. Here, the mat- 
ter in dispute was, whether or not the testator could measure 
corn, compute interest, and attend to the ordinary affairs of life? 
Some of the’ witnesses swore that he could, and others that he 
could not. We can see no difference in the character of these 
statements. Two persons are present when the holder under- 
takes to calculate interest on a promissory note, or measure a 
bushel of corn; one affirms that he did it correctly, the other de- 
nies it, and points out the inaccuracy or blunder—is there any 
difference in the nature or quality of this proof? None that we 
can perceive, and hence our conclusion that this was a misappli- 
cation of a right rule. 

[9.] 5th. Another objection is, that the Court affixed a legal 
discredit upon the testimony of relatives, as such. We shall make 
but a solitary remark upon this point. A child is a competent 
witness for a parent, and a parent for a child; nor does consan- 
guinity, or any other domestic or social relation, necessarily at- 
tach a stain to this species of proof. It may (not must) go to its 
credibility. 

[10.] 6th. The last special objection is, that the Court expres- 
sed great doubt as to the competency of certain testimony which 
had been admitted before the Jury. In Monroe vs. the State of 
Georgia, (5 Georgia Reps. 85,) this Court held, that it was error 
in the Circuit Court in its charge to the Jury, to intimate doubts 
as to the competency of legal testimony which had been submitted 
to them, it being calculated to paralyze its influence in their 
estimation. We see no reason to change that opinion. 

We will now, in conclusion, examine some of the general doc- 
trines involved in the charge respecting wills; and I must say, 
His Honor, Judge Hill, discharged this portion of his arduous 
functions with equal skill and perspicuity, and we are not prepar- 
ed to say that he underrated the degree of testamentary capa- 
city necessary to make a will, in maintaining that imbecility of 
mind did not disqualify, provided it stopped short of idiocy or 
lunacy. Before investigating this case, I had supposed that more 
capacity was required to make a will than I now find warranted 
by the authorities; and in remanding this cause to the Circuit 
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for a new trial, with instructions, I am inclined to think, that we 
rather overrated the amount of mind which the law exacts of the 
testator. At any rate, I have myself more clear and definite 
views respecting this subject than I have hitherto entertained. 
Still, I find no acknowledged standard of “ weights and measures” 
by which to regulate this as well as all similar investigations. 
We apprehend that this thing, from its very nature, is incapable 
of being fixed and determined. All attempts to draw the line be- 
tween capacity and incapacity have ended where they began, 
namely: in nothing. All agree that there must be a sound and 
disposing mind and memory, but to define the precise quantum, 
hoc opus, hic labor est. 

[11.] One thing is certain—that eccentricity, however great, is 
not sufficient, of itself, to invalidate a will. 4 McCord’s R. 183. 
Mason Lee, the testator in this case, supposed himself to be con- 
tinually haunted by witches, devils and evil spirits, which he fan- 
cied, were always worrying him. He believed that all women are 
witches. (In this, perhaps, he was not so singular!) He lived in 
the strangest manner—wore an extraordinary dress, and slept in 
a hollow log. He imagined that the Wiggins’ relatives, whom 
he desired to disinherit, were in his teeth; and to dislodge them, 
he had fourteen sound teeth extracted, evincing no suffering from 
the operation. He had the quarters of his shoes cut off, saying, 
that if the devil got into his feet, he could drive him out the ea- 
sier. His constant dress was an osnaburg shirt, a negro cloth 
short coat, breeches and leggings. His wearing apparel, at his 
death, was appraised at one dollar. He always shaved his head 
close, as he said that in the contests with the witches, they might 
not get hold of his hair, and also, to make his wits glib. He had 
innumerable swords, of all sizes and shapes, to enable him to fight 
the devil and witches successfully ; they were made by a neigh- 
boring blacksmith. In the day-time, neglecting his business, he 
dozed in a hollow gum-log, for a bed, in his miserable hovel ; and 
at night, kept awake fighting with his imaginary unearthly foes. 
He fancied, at one time, that he had the devil nailed up in a fire- 
place, at one end of his house, and had a mark made across his 
room, over which he never would pass, nor suffer it to be swept. 
He would sometimes send for all his negroes to throw dirt upon 
the roof of his house, to drive otf ghosts. He had no chair, or ta- 
ble, or plate in his house. He used a forked stick. His meat 
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was boar and bull beef and dumplings, served up in the same pot 
in which it was boiled, and placed on a chest, which answered him 
for both table and chair. He made his own clothes; they had no 
buttons; his pantaloons were as wide as petticoats, without a 
waistband, and fastened round him with a rope. His saddle was 
a piece of hollow gum-log, covered with leather, and of his own 
make. His kennel, on which he eat, slept and dozed away his 
time, was three feet wide, five feet long, and four feet high. He 
suffered no bull or boar, on his plantation, to be castrated. He 
cut off all the tails of his hogs and cattle, close to the roots; he 
said the cows made themselves poor, by fighting the flies with 
their tails, but cut them off, and they would get as fat as squabs. 
He once brought a horse from home, cut off its ears, and mounted 
it instantly while bleeding. He mutilated, in the same manner, 
all of his horses and mules. He hoed his corn after frost, saying 
it would come out green again. His bargains were peculiar, and 
generally losing. He gave long credits, without interest. He 
sold one place for $7,000, to be paid in 17 years, without interest, 
and if the purchaser did not like the bargain at the end of that 
time, he was at liberty to give it up, without paying rent. He 
said that the land, at the expiration of the time, would be worth 
ten times as much as when he sold it. He purchased a large: 
body of poor flat pine land, without seeing it, and put his negroes’ 
there, without a hut to live in. They cleared and girdled the 
trees of 2000 acres, for the purpose, he said, of planting it in pin- 
ders, (ground nuts,) by which, he said, he should make a fortune. 
He never went to church, nor voted, nor was required to do pat- 
rol or militia duty. He had a sulky made; his directions were, 
to have the shafts exactly nine feet long, and the chair and seat to 
be square—the sticks of which were to be worked with a draw- 
ing knife—not turned—and the cross-bars were to be square. 
But enough of these whimsicalities. The will was established ;: 
and upon the appeal, the supervisory tribunal, through its organ, 
Judge Nott, declared that “the evidence, (a part of which only I 
have quoted,) seemed very well to have authorized the verdict 
which the Jury rendered.” 

If the maxim be sound, that what is against reason, cannot be 
law, one might, I think, well doubt the principle of this case, 
without being branded as a skeptic. I subscribe, however, to: 
the doctrine, that it is not every man of a frantic appearance and: 
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behavior, who is to be considered non compos mentis, either as it 
regards contracts, obligations or crimes; and that one may be 
addicted occasionally or habitually to the strangest peculiarities, 
and yet possess a testable capacity. 

Not only is the greatest singularity insufficient to set aside a 
will, but it would seem that a mere glimmering of reason would 
be sufficient to sustain a will. Stewart’s executor, Appellant, and 
Lispenard and others, respondents, 26 Wendell, 255. Alice Lis- 
penard, the testatrix, was all her life, as it appears from the testi- 
mony, incapable of taking care of herself; and for the most part of 
it, had to be washed, nursed and put to bed, the same as a child. 
She had a vacant expression of countenance—a silly, unmeaning 
laugh, when spoken to. The carriage of her body was awkward 
and unnatural, and she ‘dribbled at the mouth. She was not per- 
mitted to associate with company. Her food was put on a plate 
and handed to her, without asking her what she would have. 
When upwards of thirty-five years of age, she spent her time sit- 
ting at the window of the house where she resided, and would sit 
there, even when the shutters were closed, without speaking with 
any one. She would cry like a child, when the children of the 
family in which she boarded, refused to divide their candies with her, 
She could not be taught the Lord’s Prayer, nor toread, much less, to 
write. The utmost length to which her education ever progressed, 
was to spell words of two syllables. Ata later period of her life, 
the experiment was renewed, but the result attended with no 
better success ; this appearing to be the ze plus ultra of her intel- 
lectual capacity. When her father, Anthony Lispenard, died, his 
will contained the following remarkable provision, with respect 
to his daughter Alice: “ And as it has pleased Almighty God, 
that my daughter should have such imbecility of mind, as to ren- 
der her incapable of managing and taking care of property, my 
will further is, that she be allowed five hundred dollars for her 
maintenance, during her natural life.’ Yet, notwithstanding all 
this array of facts, as summed up by the surrogate, (Campbell,) 
and this deliberate judgment of the father himself, who, above all 
others, was best acquainted with the characterand mental condition 
of his unfortunate child—and made, too, ata period when there was 
nothing to harden hisheart towards his daughter, or alienate his affec- 
tions from her—her will, bequeathing an immense estate, was set 
up and established. The Court of Errors in New York, main- 
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taining that imbecility of mind in a testator, will not avoid his last 
will and testament ; that all persons, except cdiots, lunatics, and 
those who are zon compos mentis, of lawful age, and not under 
coverture or constraint, are competent to make a will, be their 
understanding ever so weak. Shelford on Lunacy, p. 37. That 
Courts, in passing upon a will, do not measure the extent of the 
understanding of the testator; forifhe be not totally deprivedof rea- 
son, whether he be wise or unwise, he is the lawful disposer of 
his property, and the will stands as a reason for his actions. Ib. 
39. That a man’s capacity may be perfect, to dispose of property 
by will, yet inadequate for the management of other business. 
As for instance—to make contracts for the purchase and sale of 
property; and therefore, a Court of Chancery may commit the 
property of a person, incapable of managing his estate, to the 
charge of a committee, and yet, after his death, give effect to a 
will made by him, whilst laboring under such incapacity. 

And I am constrained to say, after the most careful considera- 
tion, that these doctrines are in accordance with the authorities. 
Swinburne, one of the oldest, and perhaps still the best writer, 
upon this subject, says: (Part 2, §4.) “If a man of mean under- 
standing, neither wise nor foolish, but indifferent, as it were, be- 
tween a wise man and a fool, yea, though he rather incline to the 

foolish sort, so that for his dull capacity he may be termed grossum 
caput, a dunce, such a one is not prohibited to make a testament, 
unless he be yet more foolish, and so very simple and sottish that 
he may easily be made to believe things incredible or impossible ; 
as, that an ass can fly, or that trees did walk, beasts and birds could 
speak, as it is in Asop’s fables.” And Lord Coke defines a non 
compos mentis to be one who, by sickness, grief, or other accident, 
wholly loseth his understanding. Beverly’s Case, 4 Reports, 123. 
Coke’s Lit. 247, a. And Mr. Senator Verplanck thus eloquently 
discourses upon this subject, in the case already referred to in 
26 Wendell: 

“Taking mankind, such as observation shows us human nature 
to be, can any other than this be a safe, prudent, just or politic 
rule? When we observe the strange incongruities of human char- 
acter, the astounding mixture of sagacity and weakness in the 
same mind, ‘the fears of the brave and the follies of the wise’— 
when literary biography shows us the discoverers of truth and 
the teachers of wisdom, like Newton and Pascal, suffering under 
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‘the variable weather of the mind, the flying vapors of incipient lu- 
nacy’—when, in ordinary life, it often happens that the most sa- 
gacious and prudent, in many of the affairs of business, are yet, 
in some point of domestic conduct, guilty of absurdities, such as 
the feeblest minds could not commit, one might almost adopt the 
startling conclusion of Dr. Haslam, who, after years of profes- 
sional observation of the phenomena of mental disease, when ex- 
amined in the remarkable case of Miss Bagster, in answer to the 
customary question, “ Was Miss B. of sound mind?” replied— 
“‘T never knew any human being who was of sound mind.” 

“So again, if we look around our own circle of acquaintance, 
every one must have known aged, blind or infirm persons, unfit- 
ted, by the state of their minds, or of their senses, for the man- 
agement of any affairs, and from their necessary seclusion from 
the concerns of life, entertaining false notions, and mixing up the 
past with the present. Yet these, and such as these, may, by the 
aid of their friends and families, upon whom'they have a right to 
rely, and with a general understanding of their own interest, and 
the effects of their acts, make wills, conveyances, and other dispo- 
sitions of property, which could not be set aside without gross and 
manifest hardship and injustice. 

“To establish any standard of intellect, or information, beyond 
the possession of reason in the lowest degree, as in itself essential to 
legal capacity, would create endless uncertainty, difficulty and 
litigationwould shake the security of property, and wrest from 
the aged and infirm, that authority over their earnings and savings 
which is often their best security against injury and neglect. If 
you throw aside the eld Common Law test of capacity, then, 
proofs of wild speculations, or extravagant and peculiar opinions, 
or of the forgetfulness or the prejudices of old age, might be suf- 
ficient to shake the fairest conveyance or impeach the most equi- 
table will. The law, therefore, in fixing the standard of positive 
legal competency, has taken a low standard of capacity; but it is 
a clear and definite one, and therefore, wise and safe. It holds, 
(in the language of the latest English Commentator,) that, “ weak 
minds differ from strong ones, only in the extent and power of 
their faculties; but unless they betray a total loss of understand- 
ing, or idiocy, or delusion, they cannot properly be considered 
unsound.” Shelford. 

Again—not only are eccentricity and imbecility no just grounds 
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for setting aside a will, but old age does not deprive a man of the 
capacity of making a testament ; for a man may make his will, 
how old soever he may be, since it is not the integrity of the body 
but of the mind, that is requisite in testaments, provided the un- 
derstanding has not become destroyed, by surviving the period 
that Providence has assigned to the sanity and stability of the 
mind. The want of recollection of names, is one of the earliest 
symptoms of the decay of memory, by reason of old age; butit is 
not sufficient to create incapacity, unless it is quite total, or ex- 
tend to the immediate family and property of the deceased. I 
once walked more than a hundred yards with Luther Martin of 
Maryland, for the purpose of being introduced to his grand-son, 
whom he had brought to college, without his being able to recall 
to his mind the name of his son-in-law, the father of the young 
man. And yet, I have no idea that his faculties were so far gone 
and shattered, as to have lost their testamentary power. If the tes- 
tator be capable of doing an act of thought or memory, itis enough. 

Jacob Bennet, the testator, was between 90 and 100 years old, 
when he made his will, disposing of his negroes, (New York!!!) 
furniture and stock, on his farm. His will was executed—Chan- 
cellor Kent holding, that neither age, nor sickness, nor extreme 
distress, or debility of body, will affect the capacity to make a 
will, if sufficient understanding remains. He feelingly observes, 
that, “it is one of the painful consequences of extreme old age, 
that it ceases to excite interest, and is apt to be left solitary and 
neglected. The control which the law still gives to a man, over 
the disposal of his property, is one of the most efficient means 
which he has, in protracted life, to command the attentions due to 
his infirmities. The will of such an aged man ought to be regard- 
ed with great tenderness, when it appears not to have been pro- 
cured by fraudulent acts, but contains those very dispositions 
which the circumstances of his situation, and the course of the 
natural affections dictated.” Van Alst and others, vs. Hunter 
and others, 5 Johns. Ch. R. 148. 

In Brunne vs. Molliston, (3 Wheat. 129,) Huston, J. said, “ That 
the decedent must be presumed to be competent to make a will, 
until the contrary is proved—that the presumption of compe- 
tency is not destroyed, by any extremity of age, though it may be 
weakened, where the testator is very old, and circumstances ad- 
ditional are proved ; but taken alone, it matters not that the tes- 
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* tator was a hundred years old, at the time of executing the will.” 





So, one who is deaf and dumb, whether so from infancy, or his 
misfortune has been superinduced by subsequent cause, may, nev- 
ertheless, make a testamentary disposition of his property. 

One who is deaf and dumb from his nativity, is, in presumption 
of law, an idiot, and therefore, incapable of making a will; but 
such presumption may be rebutted; and if it sufficiently appears 
that he understands what a testament means, and has a desire to make 
one, he may, by signs and tokens, declare his testament. One 
who is not deaf and dumb by nature, but being once able to hear 
and speak, if, by some accident he loses both his hearing and the 
use of his tongue, then, in case he be able to write, he may, with 
his own hand, write his last will and testament. And if he be not 
able to write, then, he is in the same case with those who be both 
deaf and dumb by nature, i. e. if he have understanding, he may 
make his testament by signs, otherwise, not at all, Such as can 
speak, but cannot hear, they may make their testaments as if they 
could both speak and hear, whether that defect comes by nature 
or otherwise. Such as be speechless only, and not void of hear- 
ing, if they can write, may very well make their testaments them- 
selves, by writing. Ifthey cannot write, they may also make 
their testaments by signs, so that the same sign be sufficiently 
known to such as then be present. 1 Wms. Ezx’rs, 2d-Amer. ed. 
p. 15. 

I would respectfully submit, whether, in this age of benevo- 
lence, I had almost said, of the revival of miracles, when, through 
the instrumentality of appropriate asylums, eyes have literally 
been given to the blind, and ears to the deaf, the presumption 
ought any longer to be against the testable capacity of mutes ? 

I would only add, once more, that aman may be capable of 
disposing by will, and yet incapable to make a contract, or to 
manage his estate. To this point the authorities are numerous. 
I will content myself to cite one only. Mr. Justice Washington, 
in Harrison vs. Rowan, (3 Wash. C..C. R. 580,) charged the Ju- 
ry, “that it was not necessary that the testator should view his 
will, with the eye of a lawyer, and comprehend its provisions in 
their legal form. It is sufficient if he has sucha mind and memo- 
ry, as will enable him to understand the business in which he is 
engaged, the property he means to dispose of, the persons who 
are the objects of his bounty, and the manner in which it is to be 
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distributed between them. It is the business of the testator to 
dictate the purposes of his mind, and of the scrivener to express 
them in legal form ; that it was soundness of mind, and not the 
state of the bodily health, that was to be attended to. His capa- 
city may be perfect to dispose of his property by will, and yet 
very inadequate to the management of other business ; as, for 
instance, to make contracts for the purchase or sale of property. 
For most men, at different periods of their lives, have meditated 
upon the subject of the disposition of their property by will, and 
when called upon to have their intentions committed to writing, 
they find much less difficulty in declaring their intentions, than 
they would in comprehending business in some measure new.” 

James Potts, senior, the testator in this case, was about ninety 
years old; was rendered almost speechless by age and the loss 
of his health; was bedridden, and on account of his bodily in- 
firmities at least, if not mental, rendered pretty much incapable 
of attending to and managing his ordinary business. 

[12.] Perhaps there is one principle which I have failed to 
guard with sufficient accuracy, to wit: the distinction between 
oddity or caprice, as exhibited in Mason Lee, and derangement. 

[13.] Because if there be partial insanity only, and the will is 
the direct offspring of it, it will be invalid, although the general 
capacity be wholly unimpeached. And this partial insanity may 
be quo ad hoc or quo ad hanc : i.e. upon a particular subject, or as 
to a particular person. In either case, the sound and disposing 
mind is deficient or wanting in regard to this particular transac- 
tion. It is well established, both by medical and legal authorities, 
that a party may be both sane and insane, at different times, upon 
the same subject, and both sane and insane at the same time on 
different subjects; and it is in this last sense that the phrase par- 
tial insanity is generally used. 

The case of Dew vs. Clark, is a striking illustration of that de- 
lusion, in relation to the act in question, which will defeat a will, 
while the testator in making it was sane in other respects and on 
all other subjects. The evidence showed, that the deceased was 
a sensible, clever man, conducting himself, in the ordinary trans- 
actions of life and his affairs, rationally ; amassed a considerable 
fortune by his profession ; his friends and acquaintances, some of 
them medical men, never considered or even suspected that he 
was deranged in his mind ; yet it was shown that he labored un- 
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der some strange hallucination, both as to himself and his daugh- 
ter. She was proved to have been always amiable in her disposi- 
tion, of superior talents and engaging manners, diligent, industri- 
ous, submissive and obedient, patient under affliction, dutiful and 
affectionate, modest and virtuous, moral and religious ; yet, in the | 
deluded mind of her father, she was the most extraordinary in- 
stance of depravity, vileness, vice, crime, profligacy, artifice, dis- 
obedience, revolt and rebellion, and quite irreclaimable, while, in 
regard to himself, he considered himself a pattern of fatherly 
tenderness and affection, though tying his daughter to a bedpost 
and flogging her with the most unmerciful severity, and compell- 
ing her to perform the most menial drudgery, to which even a 
servant would not submit. These impressions accompanied him 
through life, and were recorded in his will. Neither the persua- 
sion of friends, nor the sanction of religion, could change his 
mind or purpose. (8 Watts,71,’2.) Sir John Nichols, taking a 
different view of both the father and daughter from what the tes- 
tator did, pronounced against the validity of the will, which de- 
cree was confirmed by the delegates, and the Lord Chancellor, 
ona petition for a commission of review, refused to recommend 
it. Hagg. Ecc. Rep. 8. 

If there be, then, a total deprivation of reason, from birth or 
subsequent calamity, whether permanently or existing only at the 
time of execution, the will is a nullity, however suitable and right 
the terms of its bequests, and with whatever good purpose and 
intentions it may have been made; but although the testator be 
not non compos, within the legal acceptation of the term, still, if 
he labor under delusion as to the special matter, he is not, in that 
respect, competent in the eye of thelaw. And while weakness of 
understanding is not, of itself, any objection in law to the validity 
of a will or contract, still, in connection with other circumstances, 
imbecility of mind, whether from age or disease, or any other 
cause, may be relied on to show that the particular will or agree- 
ment in controversy, was procured by fraud or undue influence; 
and less proof will be required in such case from him who al- 
leges it. 

[14.] Having said all that I deem necessary as to the degree of 
intelligence requisite to make a will; having endeavored to show 
that neither peculiarity of character, however extravagant, not 
amounting to general or partial insanity, weakness of understand- 
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ing, nor extreme old age, nor want of hearing or speech, or the 
eapacity to transact the ordinary business of life, such as buying 
and selling property, will disqualify a person from making a 
will, I will pass on to the only other main matter of inquiry, and 
that is, what degree and kind of influence, exerted over the tes- 
tator in obtaining a will, is sufficient to set it aside ? 

[15.] With respect to a will alleged to have been obtained by 
undue influence, I would remark, that it is not unlawful for a per- 
son, by honest intercession and persuasion, to procure a will in 
favor of himself or another ; neither is it, to induce the testator, 
by fair and flattering speeches; for though persuasion may be 
employed to induce the dispositions in a will, this does not amount 
to influence in the legal sense. If a wife, by her virtues, has 
gained sach am ascendancy over her husband, and so rivalled his 
affections that her good pleasure is a law to him, such an influ- 
ence can never be a reason for impeaching a will made in her fa- 
vor, even to the exclusion of the residue of his family. Nor 
would it be safe to set aside a will, on the ground of influence, 
importunity, or undue advantage taken of the testator by his wife, 
though it should be proved that she possessed a powerful influ- 
ence over his mind and conduct in the general concerns of life ; 
but where persuasion is used with a testator on his death-bed, 
when even a word distracts him, it may amount to moral force 
and inspiring fear. 4 Greenlf. 220. 

On this subject, as on that with regard to capacity, no precise 
and distinct line can be drawn. Suffice it to say, that the influ- 
ence exercised must be an unlawful importunity, on account of 
the manner or motive of its exertion, and by reason of which the 
testator’s mind was so embarrassed and restrained in its operation, 
that he was not master of his own opinions in respect to the dis- 
position of his estate. 

In the case of the will of Edward Campion, (Ex parte Fearon, 
5 Ves. 633,) the Court of Delegates, consisting of some of the 
most distinguished Judges and Civilians in England, set the will 
aside, on the ground that undue influence had been exercised 
over the mind of the testator by his physician and house-keeper ; 
and Lord Roslyn, being satisfied with their decision, reported 
against granting a commission of review. And in Hacker vs. 
Newburn, (Styles’ Rep. 427,) Rolle, C. J. held, that a will execu- 
ted by a man in his last sickness, by the over importunity of his 
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wife, and for the sake of quiet, was not valid. Perhaps we could 
not do better than sum up all we have to say on this topic by an- 
other quotation from Swinburne. It is good to draw water from 
the source rather than from the mouth of the stream. Antiquas 
exquirere fontes. ‘If the testator be compelled by violence, or 
urged by threatenings, to make his testament, that testament being 
made by just fear, is ineffectual. Likewise, if he be circum- 
vented by fraud, the testament loseth its force. For, albeit, hon- 
est and modest intercession and request is not prohibited, yet 
these fraudulent and malicious means, whereby men are secretly 
induced to make their testaments, are noless detestable than open 
force.” 1 Swinb. 22. 

It is objected, however, in this case, that the testator was under 
the control of his slaves, and that this circumstance, if well au- 
thenticated, ought, ¢pso facto, to destroy the will. That while it 
is allowed to free white persons, whether kindred or strangers, 
to influence others, by proper means, to make their wills, yet that 
where this influence proceeds from slaves, it indicates such moral 
degradation as should induce the Courts, from motives of public 
policy, to avoid their acts. 

As to the source whence this moral coercion comes, the law 
makes no discrimination, consequently we can makenone. The 
testimony does not show that any improper intercourse existed, 
at the time the will was executed, or previously, between the tes- 
tator and his slaves, or any of them; but had it been otherwise, 
and this will had been the result of that miserable infatuation, 
however shocking it might be to our sense of decency and pro- 
priety, and proper subordination on the part of our negroes, still 
we dare not, on that account, impeach the will, unless the Legis- 
lature should see fit, in its wisdom, to abridge the right of the 
owner to dispose of his property for this cause. The only inqui- 
ry for Courts is, was the testator, from the infirmity of age or 
other cause, constrained to act against his will, to do that which 
he was unable to refuse, by importunity or threats, or any other 
way by which one person acquires dominion and control over an- 
other? If so, the validity of the will may be impeached; and 
it is wholly immaterial from what quarter this undue influence 
which destroys free agency comes, whether from a slave or a free 
white person. To set aside a will because it is capricious or un- 
reasonable, or because the testator may have selected an unwor- 
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thy object for the bestowal of his bounty, is to deprive him of the 
most cherished of all rights, namely: the right, secured by law, 
to dispose of his estate by will, in such way as may seem good 
in his own eyes. 

The will of W. B. Farr was several times before the Courts of 
South Carolina, and its validity contested, among other grounds, 
because it was obtained by undue influence exercised over the 
testator by the executor, Dr. Thompson, and by a negro woman 
named Fan, and her son, Henry ; and that it was obtained by 
threats made by the same persons. Cheves’ Law and Equity 
Reps. 37. 1 Richardson’s Law Reps. 80. 1 Spear’s Rep. 93. 
The proof showed that Fan was the paramour, and Henry the 
son, of the testator; that this woman had the influence over him 
of a white woman and a wife. He had a clock which he cursed 
and said he would not have bought it but fur Fan; promised to 
destroy a dog that killed sheep, but did not do it because she ob- 
jected; bargained for a negro, but would not buy till her pleasure 
was consulted ; sold a negro girl at her desire, and made titles to 
another one that she offered for sale as her own, and when he had 
made the titles, said “he hoped she would now be satisfied, as 
there was no other woman left, he hoped he would have some 
peace.” Qne witness thought she had such influence that she 
could have had any negro sold that she pleased. At Christmas, 
1835, Farr said he should not live long, and wanted to divide his 
property out among his relations equally. Fan said, “ what is to 
become of me and Henry?” Farr said he would give her mo- 
ney enough to maintain her during her life, and she might go toa 
free State. She replied, “before any of the Farrs should have 
any of the property she would lose her life.” Fan refused 
to let a servant come to him when called; they quarreled about 
it; she shook her fist in his face and threatened to knock his teeth 
down his throat ; witness heard them quarrel in the night; heard 
her call Hannah, a servant, to bring her the whip and she would 
beat his skin off. They would get drunk together and she was 
insolent to him; told him to hush or she’d give him hell; cursed 
him for a d—ned rascal; rubbed her fist in his face and dared him 
to open his mouth; called him a d—ned old palsied rascal. Tes- 
tator told Dawkins, that Fan had tried to kill him with a spear ; 
she threw it at him and stuck it in the bed post; Fan was drunk 
and he made them make friends. Many other disgusting details 
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were narrated on the trial, which need not be repeated. Farr 
was 66 years old when he died; was originally a man of strong 
mind, but he was much enfeebled by hard drinking, and his me- 
mory was impaired by a stroke of the palsy ; still he was capa- 
ble of doing business. 

Judge Earle, in commenting upon this case, said, “ This phrase 
of undue influence, so frequently resorted to in this country by 
disappointed relations, to avoid wills of persons on whom, while 
living, they had no claims, seems to me to be a modern innova- 
tion, and is not known inthe English Courts. The true inquiry 
always is, whether there exists the animus testandi? The party 
therefore must be free, and under no compulsion from such threat 
or violence, as may reasonably be supposed to move a constant 
man. Even in case of such constraint or fear, if when they are 
over, the testator confirms the will, itis made good. Applying 
the general rules governing such cases to that made hy the proof, 
it will be very difficult to find the evidence either of threat or vi- 
olence, of fear or compulsion, or of excessive importunity, ex- 
torting from the feebleness of age or disease, what it was unwil- 
ling to grant, yet unable to withhold.” 

And Judge Evans, when commenting on the same will, many 
years afterwards, said, “ whenever the validity of a will is dispu- 
ted, the natural inquiry is, whether it is voluntary—whether it be 
conformable to the wishes and previously declared intention of 
the testator and according to the course of his affections? When 
a sane man, with legal solemnities, executes a will, the law pre- 
sumes, in the absence of proof to the contrary, that it was done 
voluntarily, and that it contains truly his wishes and intentions in 
relation to the disposition of his property. The burden of proof 
lies on him who alleges the existence of undue influence, and its 
exercise in the procurement of the will. I have before said that 
Fan was greatly indulged, and that she had some influence over 
the testator, arising out of her position, can scarcely be doubted. 
From this arose her familiar mode of addressing him, her pre- 
sumptuous claim to be his wife, and her dominion over the ser- 
vants and household affairs; but beyond these the evidence fur- 
nishes no proof of influence possessed or exercised, or attempted 
to be exercised.” 

It is true that the Jury uniformly found against the will, and 
that the Court finally acquiesced, upon the principle that, where: 
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the case consists of facts, which have been fairly submitted to the 
Jury, with full instructions from the Court, their verdict concludes 
the case. Still it serves to show the opinion of the distinguished 
Judges, who repeatedly had this case under consideration, of the 
nature and degree of influence which must be exerted over the 
testator, in order to invalidate his will; and that it matters not 
that the imputed control is at the instance of a slave, and that 
slave the mistress of the deceased, provided the testator was left 
a free agent. 

It isonly necessary to advert for amoment to the brief of the 
testimony in the case before us, to see how immeasurably short it 
comes on the score of unjust control, of that which accompanied 
Farr’s will. John Hill testified that he visited the testator some- 
time before his death; that soon after he arrived at the house, 
two female slaves, one an old and the other a young woman, vol- 
untarily took their stand on cach side of the testator, and on them 
he seemed to rely fer direction. Potts appeared to be very st 
pid and incompetent to transact any business. Jesse Kinsey 
swore, that Potts’ negroes did pretty much as they pleased, and 
his principal house woman appeared to exercise a controlling in- 
fluence over him—she was his interpreter; his speech was not 
only defective, but thinks there was a want both of bodily and 
mental strength; he was inclined to be fickle-minded and not very 
determined in carrying out his purposes; he was kind and indul- 
gent to his slaves, and they obeyed or disobeyed his orders pretty 
much as they pleased. James Stewart, another witness exam- 
ined, stated that for several years before Potts died he thought 
him very much under the influence of his negro woman Lucy. 
The last visit that William Harris made to the deceased, a negro 
woman interpreted for him. Mrs. Jemima Slaughter did not 
think the testator capable of making a will, from his extreme old 
age, want of speech and memory, and the influence the negroes 
appeared to exert over him; that two of his women especially 
seemed to have a great control over him in all his affairs; that 
she has heard him consulting with Lucy in relation to his busi- 
ness—who was a lively, talkative, saucy girl, who generally said 
what she pleased to her master without reproof. Cicero Love- 
lace, a medical practitioner of the botanic order, saw testator fre- 
quently a short time previous to his decease; his grown negroes 
all appeared to exercise more or less influence over him; on one 
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occasion he saw Charity and Lucy put a pair of socks on the 
old man contrary to his wishes; at first he resisted, they perse- 
vered and he finally yielded. He thinks he was pretty much in 
the hands of these women, who nursed him, except that he would 
not suffer his feet washed, nor his beard shaved. William Dough- 
erty was several times at the house of the testator ; was unable 
to understand him. Once he called to pay money; a negro wo- 
man got his note out of a chest, received the money and replaced 
the paper with the cash in the chest, locking it and retaining the 
key. Another time he wished to exchange another paper for his, 
when pretty much the same ceremony took place—the girl officia- 
ting entirely in the business. 

Now, when it is recollected, that the main purpose of this ca- 
veat is to set aside this will on account of a bequest in itto Alonzo 
P. House, the grandson of the testator, who resided in the State 
of Alabama, and between whom and the slaves of the deceased 
no intimacy, much less conspiracy, is proven to exist, we see 
nothing in the whole report of this case to justify the suspicion 
that any undue influence whatever was practised in the procure- 
ment of this will; much less such improper influence as ghould 
be allowed to invalidate it. That, however, will be a question of 
fact to be passed upon by another Jury. 

Upon the whole case, we are satisfied that there was reasona- 
ble ground for prosecuting this writ of error; and that in view 
of all the circumstances, it would best comport with the ends of 
justice to order a new trial. 

[16.] It is insisted, that this application for a re-hearing should 
be refused, provided we are convinced that justice has been done 
inthe case. A verdict manifestly in accordance with the weight 
of the evidence and the justice of the case, will not usually be 
disturbed on account of the misdirection of the Judge; but where, 
as in this case, material testimony has been excluded, erroneous 
instructions given by the Court to the Jury,and the proof missta- 
ted in summing up the evidence, the verdict will be set aside and 
a new trial granted. 
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No. 47.—Suepuerp WIi..1AMs, senr. plaintiff in error, vs. C. & 
G. H. Kersey & Hatsrtep, defendants in error. 


[1.] Where money was paid to A by B, who said he paid it for C, and by his 
directions: Held, that B wasa competent witness to prove to whom themo- 
ney belonged, and by whose directions he paid it to A, and that his declara- 
tions were not admissible in evidence, for that purpose, made at the time of 
such paymentin favor of his alleged principal. If such declarations could 
be admitted as part of the res gesta, his general or special agency to make 
the payment must first be shown. 

2.] That a witness may refer to a written instrament, memorandum, or to an 
entry in his books, to refresh or assist his memory, is a well established rule 
of evidence; and although the witness has no recollection of the fact, inde- 
pendent of the entry in his books, but will testify as to his uniform practice 
to make his entries truly, and at the time of each transaction, and will far. 
ther state, that from such practice, he has no doubt the entry in question is 
correct, his testimony is admissible. 

[3.] But where a witness states, that certain facts seem to have transpired be- 
tween the parties from his docket, without adding the legal sanction of the oath 
of the witness to the truth thereof, from his recollection or otherwise: Held, 
not to be admissible. 

[4.] The Cashier of the Central Bank is not a competent witness to prove the 
contents of the books of the Bank, under its charter, not within his own 
knowledge, except in those cases in which the Bank isa party. 

[5.] Where a witness is examined by commission, the party cross examining 
may withdraw his cross questions if he chooses—the other party having the 
liberty to read them at his option. 


[6.] In claim cases, arising under the peculiar provisions of our Statutes, the 
defendant in execution is nota competent witness for the claimant, nor can 
the declarations of the defendant in execution be received in evidence in 
favor of the claimant. 


[7.] Where a creditor, who is the mortgagee, forecloses his mortgage, and 
purchases the mortgaged property at Sheriff’s sale under it, and suffers the 
property so purchased to remain in the possession of the mortgagor after the 
sale, such retention of possession, by the mortgagor, is a badge of fraud as 
against other judgment creditors. 

[8.] Where property is levied on by a judgment creditor, and claimed by a 
purchaser under a sale made in pursuance of the judgment of foreclosure 
of amortgage under our Statute: Held, that such judgment of foreclosure was 
prima facie evidence of indebtedness by the mortgagor to the mortgagee, 
and that the burden of showing a want of consideration to support the 
mortgage, rests upon the plaintiff in execution, and not the claimant. 

[9.] Whether the consideration for which a mortgage is alleged to have been 
executed, is bona fide, or merely colorable to defraud creditors, or so inade- 
quate as to constitute a badge of fraud, is a question of fact which should 
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be left to the Jury, upon the whole evidence in the case, without any re- 
striction on the part of the Court, as to the necessity of proving all the items 
of indebtedness, alleged to have been the consideration of such mortgage, by 
the claimant. 


Levy and claim, in Houston Superior Court. Tried before 
Judge Fioyp, October Term, 1848. 


On the 25th day of March, 1839, Shepherd Williams, senior, 
executed to Thomas Williams, an instrument obligating himself 
to pay certain debts therein specified, for Thomas Williams 
among which was a debt due the Central Bank. The several 
items of indebtedness specified in the instrument, were consoli- 
dated, and a note for $5124 48, was given by Thomas Williams 
to Shepherd Williams, sen. At the same time, for the securing 
the payment of the note, Thomas Williams executed to Shep- 
herd Williams, sen. a deed of mortgage, for certain property 
therein specified, among which were three slaves, Tom, Sally 
and Harriet. The mortgage was afterwards foreclosed, and the 
slaves, Tom and Sally, were-sold under a fi. fa. issued thereon, by 
the Sheriff of Houston County, on the 2d day of June, 1840, 
and Harriet on the 5th day of January, 1841, and purchased by 
Shepherd Williams, sen. through hisagent, Washington Williams. 

On the 21st day of August, 1846, an execution issued from the 
Superior Court of Houston County, in favor of the defendants 
in error, against T. & 8. Williams, jr.—was levied on the slaves, 
Tom, Sally and Harriet, as the property of Thomas Williams, 
which were claimed by Shepherd Williams, sen. plaintiff in error. 

At October Term, 1848, of Houston Superior Court, the cause 
stood for trial on the appeal. 

The plaintiffs in execution offered in evidence their fi. fa. and 
proved that the slaves were in the possession of Thomas Wil- 
liams at the date of the levy, and had remained in his possession 
since the sale under the mortgage fi. fa. and closed. 

The claimant introduced in evidence, the mortgage and the fi. 
Ja. issued on foreclosure thereof, and the bill of sale to the ne- 
groes, from the Sheriff of Houston County, to Shepherd Wil- 
liams, sen.; also the agreement or receipt from Shepherd Wil- 
liams to Thomas Williams, specifying the debts for which the 
note, the foundation of the mortgage, was given. 

The claimant then offered in evidence the testimony of R. M. 
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Charlton, taken by commission, to prove that a judgment had been 
obtained by him, as attorney for the Central Bank, against Shep- 
herd Williams and others, on the note specified in the agreement 
between Shepherd and Thomas Williams; also, to prove the pay- 
ment of $400 thereon, by the son of claimant, who stated, at the 
time, that the money paid belonged to his father ; which testimo- 
ny was objected to by the plaintiffs, on the ground that the state- 
ments of witness in relation to the note, were not of his personal 
knowledge, but only as appeared from the docket kept by the late 
firm of Charlton and Ward, attorneys at law; and that the say- 
ings of the claimant’s son, at the time of the payment of the $400, 
were inadmissible. The objection was sustained, and the claim- 
ant excepted. . 

The claimant then offered in evidence, the testimony of A. M. 
Nisbet, taken by commission, to prove the discount and renewals 
of a note made by claimant, for the benefit of Thomas Williams, 
tothe Central Bank. Plaintiffs objected to that portion of the testi- 
mony derived from the books and records of the. Bank ; which 
objection was sustained by the Court, and the claimant excepted. 

After the claimant had submitted that portion of the testimo- 
ny of A. M. Nisbet, notexcluded, in answer tothe direct interroga- 
tories, and also the testimony of another witness, taken by com- 
mission, in answer to the direct interrogatories, the plaintiffs with- 
drew the cross interrogatories and answers, to which claimant 
objected. The Court overruled the objection and the claimant 
excepted. 

The claimant offered to introduce Thomas Williams, the de- 
fendant in execution, to prove his indebtedness to the claimant at 
the time the mortgage was given, &c. The plaintiffs objected- 
The Court sustained the objection and the claimant excepted. 

The claimant then offered to prove the sayings of Thomas 
Williams, in relatiom to the ownership of the slaves, since the sale’ 
under the mortgage fi. fa. The plaintiffs objected, and the Court 
sustained the objection, and the claimant excepted. The claim~ 
ant closed, when 

Plaintiffs introduced a witness, to prove that he (witness) rent- 
ed from Thomas Williams a lot of land, specified in the mortgage, 
for the year 1847, and that witness paid him therefor. Claimant 
objected to the testimony. The objection was overruled by the’ 
Court and the claimant excepted. 
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The witness was then asked by claimant, if, in the negotiations 
previous to the final contract between himself and Thomas Wil- 
liams in relation to the rent of the land, Williams did not state 
that he was acting as agent. Plaintiffs objected to the question. 
The Court sustained the objection and claimant excepted. 

The Court charged the Jury, that if they believed, from the 
testimony, that Thomas Williams was really and in good faith in- 
debted to Shepherd Williams, sen. he had a right to secure him 
by mortgage, provided the mortgage was not executed fraudu- 
lently, and for the purpose of delaying creditors, but that they 
must believe, from the testimony, that S. Williams had paid off 
and discharged the items of indebtedness, specified in the agree- 
ment produced in evidence, and if claimant had not shown the 
payment of said items, he had not shown such an indebtedness as 
would remove the presumption of fraud; that the retention of 
possession, after an absolute sale, was a badge of fraud, and, un- 
explained, sufficient of itself to justify the Jury in condemning the 
property ; that the fact that the sale was by the Sheriff, under ex- 
ecution, did not alter the rule; that the possession of the former 
owner, after the Sheriff’s sale, was still a badge of fraud; that if 
the purchase had been made by one not a creditor, and who ad- 
vanced the money on the purchase, that would have been a cir- 
cumstance which would have gone far to remove the presumption 
of fraud; but that here it was a creditor who purchased, and the 
fact that such purchase was made at Sheriff’s sale, under execu- 
tion, was not a circumstance to remove the presumption of fraud, 
created by the possession remaining in the former owner of the 
property, the defendant in execution ; that there was no distinc- 
tion in this State, between a Sheriff’s sale, under execution, and 
a private sale by the owner of property, so as to remove the pre- 
sumption of fraud, arising from retention of possession. 

To which said opinions and charges of the Court, the claimant 
excepted, and upon the said several exceptions, assigned errors. 


J. B. Hives and C. B. Strong, for plaintiff in error. 


1st. The Court erred in ruling out that part of the testimony 
of Robert M. Charlton and John E. Ward, relating to sayings of 
the son of Shepherd Williams, made at the time of the transac- 
tion to which those sayings referred. 2 Starkie on Ev. 61, top 
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page. 2 Pet. 363. 6 Cowen, 99. 12 Wheat. 468. 3 Brod. & 
Bing. 5.Esp.'74. 1 Greenlf. 137. 

2d. The Court erred in ruling out testimony of Robert M- 
Charlton and John E. Ward, in so far as relates to books kept by 
the firm of Charlton & Ward. 

3d. The Court erred in ruling out testimony of A. M. Nisbet, 
so far as it relates to books kept by the Central Bank. Prince’s 
Dig. 77. 

4th. The Court erred in allowing the defendants to with- 
draw cross questions and answers, addressed by them to various 
witnesses, after the plaintiff in error had finished presenting the di- 
rect answers. 

5th. The Court erred in excluding the testimony of Thomas 
Williams, the defendant in fi. fa. 1 Richardson, 242. 

6th. The Court erred in requiring the plaintiff in error to 
prove the payment of the notes by Shepherd - Williams, plaintiff 
in error, which were part of the consideration of the note made 
by Thomas Williams to Shepherd, and on which the mortgage 
was grounded. Philp. Ev. 3, 1228, note 961. 7 John. 304. 14 
Ib. 310. Prince’s Dig. 424. 7 Cowen, 360. 2 John. 177. 

7th. The Court erred in excluding testimony of the sayings of 
the defendant in ji. fa. explaining the situation of the property 
and the nature of his possession. 2 Term, 53. 1 Johns.340. 1 
Esp. 458. 2 Green. 125. 

8th. The Court erred in admitting testimony of Saunders, to 
prove that Williams had rented the lot of land to him, and receiv- 
ed the rent therefor, which was included in the mortgage of per- 
sonal property. 

9th. The Court erred in ruling out the cross questions offered 
to be put to Saunders by counsel for plaintiff in error. 

10th. The Court erred in ruling that in Georgia, the possession 
of the property being left in defendant after sale by a fi. fa. was 
badge of fraud. 4 Barn. § Cres. 433. 8 Taunt.841. 2 Bos. & 
Pull. 59. 1Ld.Raym. 724. 18. L. Cases1. 5 Rand. 211. 2 
Term R. 587. 6 Rand. 285. 








S. D. Kruusn, for defendants. 


The Circuit Judge properly excluded that portion of the tes- 
timony of Robert M. Charlton and J. E. Ward,referred to in the 
1st and 2d assignment. 
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It is a well settled rule of law, that the best attainable evidence 
shall be adduced to prove every disputed fact. 1 Starkie, 500. 
1 Greenlf. Ev. 82. 

Was this the best evidence of which the case was susceptible? 
1 Greenlf. Ev. 436, 7, ’8. 1 Starkie, 35 to 40. 

3d. The same doctrine will apply, with equal if not more force, 
to the testimony of Nisbet, the Cashier of the Central Bank, re- 
ferred to in the 3d assignment, and supported by 1 Green/f. Ev. 
484. Prince, 220. 

4th. The privilege of withdrawing cross interrogatories is 
supported by the: practice of the Courts, from time immemorial. 

5th. Fhe issue below was, fraud or no fraud. between the de- 
fendant in fi. fa. and the claimant, and the presumptions are in 
the affirmative. Peck vs. Land, 2 Kelly, 1, &c. 

6th. The sayings of the defendant in jf. fa. will be excluded 
after the rising of the /is mota, as inthis issue. 1 Greenlf. Ev. 
131,,’2, 3. 

7th.. The acts of a party in possession, permitted by the claim- 
ant, are competent to charge him. 

8th.. There was no error in the charge of the Court, as alleged 
in 8th assignment. 17 John. 332. 12 Wend. 41. 15 Ib. 628. 
Amer. Notes, Tarver’s Case, 1 Sm. L.. Cases, #7 and 50. 2 Kel- 
by, 1. 

10th. There was no error in the charge of the Court, as alleged 
in the 10th assignment. 


S. T. Batvey, for defendants in error. 


The entry in the books of an incorperated Bank is not admis- 
sible evidence to show a deposit of money, in a suit to which the 
Bank is not a party, unless it be proved that the clerk who made 
the entry is dead or beyondseas. Phil. Bank vs. Officer et al. 12 
8S. § R.49. Ib. 256.. “ This may be a hard case, but hard cases 
make bad precedents.” Ib. 53. 

Examined copies of public books are evidence. 1 Phil. Ev. 
424, 

But such copies are not evidence im case of private bank books. 
12 Serg. § Ravwl. 256. 

A witness may refresh his memory by any book or paper, if he 
ean afterward swear to the fact from recollection, but if he cam 
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only swear from finding it in the book or paper, they are not 
evidence. 3 Phil. Ev.551. 5 Serg. & Rawl.87. 12 16.87. 18 
J. R. 451. 11 Wend. R. 477. ” 

Books kept by private individuals are never evidence, unless to 
charge one to whom goods are sold. 12 Serg. § Rawl. 86. 5 
Jb. 404. 1 Benn. 234. 15 Mass. R.381. 8 Wheat. R. 326, 

Entries made by one in the course of his duty, at the time ofa 
transaction, are evidence after his death, but never while he is 
living and within the jurisdiction. 16 Serg. § Rawl.90. 15 
Mass. R. 381. 8 Wheat. R. 326. 3 Pick. 96. 13 Ib. 465. 18 
Ib. 558. 20 Ib. 339. 

It is illegal to admit declarations of a party in his own favor, 
even when the Court charges the Jury that it isnot evidence. 13 
J. R. 348. 

It is essential to entries that are admissible as part of the res 
geste, that they should be made and so proved, contemporane- 
ously with the accompanying acts. 1 Greenif. Ev. §120. Doe, 
Sc. Pattershall vs. Turford, 23 Com. L. R, 214. 

Declarations of common reputation must be before any contro- 
versy has arisen, and by that is meant that state of facts on 
which the claim is founded. 1 Green/f. Ev. §131. 

In questions of fraud, the declarations of a party in his own 
favor are inadmissible. Carter vs. Gregory, 8 Pick. 168. 

What was said at one time cannot be explained by declarations 
at another time, as evidence. Peter’s C. C.15. 2 Bailey’s R. 
464. 

By the Common Law, possession of goods by an insolvent 
after absolute sale, was, per se, a fraud, and to be so declared by 
the Court ; and the Sheriff's sale was in the same predicament, if 
the purchaser were the plaintiff in the execution, and no money 
paid; but it was otherwise in case of a stranger who pays his 
money ; possession then becomes a badge of fraud, to be judged 
of by the Jury as to its bona fides. 2 Kent's Com. 518 to 536. 
Kidd vs. Rawlinson, 2 Bos. & Pul. 59. 10 Vesey, 145. 4 Taunt. 
823. 8 16.338. 4 Barn. & Cres. 652. 10 C.D. R.°432. 

The rule of Common Law is to prevent false credit. 2 Kent, 
523. 5 Taunt.212. 1 Com. L. R.85,’6. 

Declarations of a debtor, when in possession of property, may 
be given against his vendee, and in his absence to show fraud. 3 
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Phil. Ev.178, 602 note. 10 Serg. § Rawl. 423. 4 S.§ R. 233. 
6 Rand. 285. 1 Rawle, 362, 458. . 

Declarations of one claiming to hold under another, are not evi- 
dence, they being in his favor. 1J. R. 340. 

Declarations of a supposed grantee, who may be considered in- 
terested at the time, to declare in the particular manner testified 
to, not evidence for any purpose. 4 Mass. R. 702. 

Possession after an absolute sale is, per se, fraud, unexplained. 
10 Serg. §& Rawi. 428. 2 Kelly, 13. 

Any one of the badges of fraud will defeat the conveyance. 
Peck vs. Land, 2 Kelly, 15. 

If the creditor become the purchaser at Sheriff’s sale, and let 
the defendant retain the possession, and he insolvent, the same rules 
apply as in case of voluntary sale. 2 Bos. & Pul. 59. 9 J. R. 
243,341. 16 Wend. 526. 

_, Admissions and declarations of an agent or attorney are ad- 
missible as part of the res geste, first proving the agency. 3 Phil. 
Ev. 604. 24 Eng. Com. L. R. 70. 

And where the declarant is incompetent. 11 Eng. Com. L. 
R. 412. 

Where it is proven that oneis the agent of another, his acts and 
declarations are evidence against his principal, and part of the 
res geste, when about his duty. 2 Starkie’s Ev. 34. 4 Taunt. R. 
519, 565. 6 Cowen, 90. 2 Peters’ R.358. 

Before faith is tobe given to acts or entries by private agents, 
the agency must be proved. 1 Greenlf. Ev.§154. 2 Jac. & 
Walk. 464, 468. 

If a verdict in a cause for the plaintiff will deprive a witness of 
the enjoyment of an interest in possession, he is incompetent. 1 
Stark. Ev. 105. Cowper, 621. 

Although a vendee charged with fraud release his vendor, he 
is not a competent witness, being particeps fraudis—the one 
could not sue the other in case of failure, so there was nothing to 
release. Rea vs. Smith, 19 Wend. 203. 








By the Court—Warner, J. delivering the opinion. 


[1.] The first exception taken to the decision of the Court be- 
low is, the rejection of the testimony of Robert M. Charlton, 
which consisted of the statements made by the son of the claim- 
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ant, to witness, when he paid him $400, as the attorney of the 
Central Bank, as to the purpose for which he paid the money, for 
whom, and by whose directions he paid it. The declarations of 
the son are sought to be made evidence, on the ground that he 
was the agent of his father, in making the payment of the money. 
There are two fatal objections to the admissibility of this testimony 
ofthe son. First, it isnot shown that the son was either the general 
agent of his father, to transact his business, or that he was consti- 
tuted his agent for that particular transaction, except so far only 
as his agency may be inferred from his own act, by the payment 
of the money to the witness. Second, because the admission or 
declaration of the agent, when acting within the scope of his au- 
thority, is to be considered as the admission or declaration of his 
principal. 2 Starkie’s Ev. 60. Story on Agency, §135. This 
admission or declaration of the agent, that the money paid by 
him to the witness, was his father’s money, and paid by his di- 
rections, is offered in behalf of the elaimant, who is the alleged 
principal. The admissions of the principal, in his own favor, 
would not be competent, nor are the admissions or declarations of 
his agent competent in favor of his principal, any more than the 
principal’s own declarations and admissions would be. The fact 
of agency might have been proved by the agent himself, and he 
would have been a competent witness to prove whose money it 
was he paid to the attorney of the Central Bank. If any fact ma- 
terial to the interest of either party, rests in the knowledge of an 
agent, it is to be proved by his ¢estemony, not by his mere assertion. 
Fairlie vs. Hastings, 10 Vesey, 127. The declarations of the al- 
leged agent in this case, cannot be received as a part of the res 
geste, for the obvious reason that neither his general nor special 
agency has been established. 

The second exception to the decision of the Court below is, 
the sustaining the objection taken by the plaintiff in execution, to 
that portion of thé answers of Messrs. Charlton & Ward, offered 
by the claimant, which refers to the memoranda and entries made 
by them on their books, and their statement made to the Central 
Bank, as appears therefrom. 

[2.] That a witness may refer to a written instrument, memo- 
randum or entry in his books, to refresh or assist his memory, is a 
well established rule of evidence; and even where the witness 
has no recollection of the fact, independent of the entry in his 
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books, but will testify as to his uniform practice to make his en- 
tries truly, and at the time of each transaction, and will farther 
state he has no doubt, from such practice, that the entry in ques- 
tion is correct, his testimony is admissible; for then the witness 
speaks upon his own responsibility, under the legal sanction of his 
oath, his memory being refreshed by the entry in his book or me- 
morandum, the same having been made in accordance with his 
known habit and practice. 1 Greenlf. Ev. §§436,115. Merrill 
os. The Ithacaand Oswego Rail Road, 16 Wendell’s Rep. 5 and 6. 
Bank of Monroe vs. Culver, 2 Hill’s N. Y. Rep. 531. While we 
recognize the rule above stated, the evidence offered does not 
come within it, in our judgment, and was properly rejected by 
the Court below. 

[3.] The witnesses state, as attorneys of the Central Bank, 
that certain things were done, and transactions had, which are 
given in detail,“ which seem, from the docket kept by said firm, 
and the written statements made by said firm to the Central Bank.” 
The objection is, that the witnesses do not say they kept a docket 
and were in the practice of making entries therein, at the time 
of the transactions to which they are called to testify, and 
that they have no doubt, from their usual course of doing 
business, the entries were truly made and are correct; but the 
docket is made to speak as to the transactions, without receiving 
that legal sanction of the witnesses which the rule requires. It 
is not sufficient that the facts appear on the docket of the witness- 
es ; their legal sanction must be had, that they have no doubt, from 
their usual manner of doing business, the entries were made at 
the time they appear to have been made, and are correct and 
true. 

[4.] The third exception taken, as appears from the record, 
was the rejection of that portion of the testimony of A. M. Nis- 
bet, Cashier of the Central Bank, which went to prove the con- 
tents of the books of the Bank, of which contents the witness had 
no personal knowledge. This evidence is sought to be admitted 
under the 9th section of the amendatory Act of the charter of the 
Central Bank, which provides for the examination of the officers 
of the Bank, by commission, as to the contents of the books, 
whenever the Bank shall be a party. Prince, 76. In this case, 
the Bank is not a party to the suit, and the Act relied on only ex- 
tends to such cases as to which the Bank may be a party, and be- 
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ing a Statute enacted in derogation of the Common Law rules of 
evidence, must be construed sérictly. By the 17th section of the 
original charter of the Central Bank, all the transactions, opera- 
tions and accounts of the Bank are required to be kept im books 
to be provided for that purpose. Prince, 74. 

Thc Central Bank is a public institution, and the officers there- 
of are public officers. By the Act of 1830, the certificate of any 
public officer, under his hand and seal of office, either of this 
State or any County thereof, in relation to any matter or thing 
pertaining to their respective offices, or which, by presumption of 
law, properly pertains thereunto, shall be admitted as evidence, 
before any Court of Law or Equity in this State. Prince, 220. 
The officer examined, not having any personal knowledge of the 
facts about which he was interrogated, as to the contents of the 
books of the Bank, a certified copy from the books, under the 
hand and seal of the officer, would, in our judgment, have beer 
competent, and the best evidence to prove the transactions of the 
Bank with its debtors, so far as the same is eonfined to the books 
of the Bank. The evidence offered was properly rejected by the 
Court below. 

[5.] The fourth exception contained in the record, is to the de- 
cision of the Court in permitting the counsel for the plaintiff to 
withdraw their cross questions to the claimant’s interrogatories, 
with permission to the claimant to read them if he desired to do so. 

When one party introduces a witness and examines him, the 
other party is entitled to cross examine such witness, if he desires 
to do so, but he is not compelled to cross examine him; nor do 
we hold he is compelled to read the cross questions and answers of 
the witness, examined by commission; but, having put the cross 
questions to the witness, the other party is entitled to read then 
and the answers thereto, and so we understand the Court below 
to have ruled. Whether the witness he cross examined or net, 
he is the witness of the party introducing him. We find no er- 
for in the record so far as this exception is concerned. 

[6.] The fifth exception taken to the decision of the Court be- 
Tow is, the rejection of the defendant in execution, who was of- 
fered as a witness on the part of the claimant. 

This question arises under the peculiar enactments of our claim 
laws, and if it was a new question in our Courts, it might be some- 
what difficult to assign any technical legal reason for rejecting the 
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witness; but, impressed as we are with the importance of main- 
taining and preserving the rules of evidence with respect to the 
titles of property in this State, as the same have heretofore existed, 
we do not feel it would be either safe or expedient to interfere 
with the rule of decision which, so far as we know, has generally 
prevailed in our Courts, ever since the enactment of our claim 
laws. In legal theory, it would seem that it would be for the in- 
terest of the defendant in execution to have the property found 
subject to the execution, and applied to the payment of his debts, 
and consequently that when called as a witness for the claimant, 
he would be called to swear against his interest. But twenty odd 
years’ observation and experience in our Courts, has satisfied us 
that this legal theory will not hold good in practice, for we hesi- 
tate not to declare, that in nineteen out of twenty of the claim 
cases which arise in our Courts, the feeling, sympathy and inter- 
est of the defendant in execution is with the claimant. This fact 
is indelibly stamped on the face of the record now before us. 
How exceedingly rare is it to find the defendant in execution col- 
luding with the plaintiff inf. fa. which has been levied on his 
property? How often do you find him colluding with the claim- 
ant to screen his property from the payment of his just debts ? 
The sale of the property by the defendant to the claimant is gen- 
erally made after his pecuniary circumstances have become des- 
perate. The claimant derives his title to the property from the 
defendant in execution, who feels interested to support and sus- 
tain it against one whom he supposes to be an unfeeling creditor, 
pressing the collection of his debt. The answer may be, that the 
legal theory of this view of the question is, that the interest of 
defendant is equally balanced between the creditor and the claim- 
ant, and, therefore, he is a competent witness. But our Courts 
have held, and we think rightfully held, that the defendant in ex- 
ecution has, in the practical application of the principle, a prepon- 
derance of igterest in favor of the claimant. Whatever may be 
considered as the legal theory of the rule which excludes the de- 
fendant in execution from being a witness in favor of the claimant, 
we are satisfied that, in a practical point of view, the rule which 
has been heretofore so generally adopted by our Courts, is the sa- 
Jest and best rule; and believing it to be so, we feel no inclination 
to disturb it. Itis not a matter of so much importance what the 
rule of evidence upon this subject shall be, so that the rule is uni- 
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form, and uniformly administered, and in establishing the rule, 
we think that both wisdom and sound policy dictate to us, not to 
énnovate upon a rule of evidence which has so long been observ- 
ed by most of our judicial tribunals, and impliedly, at least, re- 
ceived the sanction of the people upon whom it has operated. In 
Edwards vs. Musgrove, this question was submitted to the Judges 
of the Superior Courts, when sitting in Convention, and it was 
there held, that the defendant in execution was not a competent 
witness for the claimant. Dudley’s Rep. 219. That decision has 
been published for several years, and no attempt has been made 
by the Legislature to alter the rule of evidence upon this sub- 
ject; hence we conclude, that the operation of this rule of evi- 
dence, as established by the Judges in Convention, and generally 
followed in our Courts, has been considered a safe and satisfacto- 
ry rule of evidence in this State, on the trial of claim cases ori- 
ginating under our claim laws. We therefore affirm the judg- 
ment of the Court below as to this branch of the case. 

The sixth exception taken to the decision of the Court is, to 
the rejection of the declarations of Thomas Williams, the defen- 
dant in execution, in favor of the claimant, while in possession of 
the property. The same reasons which we have assigned for the 
rejection of the defendant in execution, as a witness in favor of 
the claimant, apply with equal force to the rejection of his decla- 
rations in his favor. This defendant, as is the case with almost 
every defendant in execution in aclaim case, manifests a wonder- . 
ful alacrity to make evidence for the benefit of the claimant’s 
side of the question; but as we hold him inadmissible as a wit- 
ness in behalf of the claimant, the same rule of policy will, also, 
exclude his admissions in his favor. 

The seventh exception is, to the overruling the claimant’s objec- 
tion to the testimony of Warren E. Sanders, who was offered by 
the plaintiff, to prove that Thomas Williams, the defendant in ex- 
ecution, had rented to him, for the year 1847, the lot of land spe- 
cified in the mortgage, together with the negroes levied on, and 
had paid him the rent therefor. There is no evidence furnished 
by the record before us, that the land included in the mortgage 
had ever been sold under the judgment of foreclosure, and until 
such sale the defendant’s title to the land was not divested, and he 
had the right to rent it and receive the rent therefor; and such 
acts, on his part, would not be evidence of fraud as against the 
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plaintiff in execution, and we are of the opinion that the Court 
erred in admitting this testimony, under the state of facts as pre- 
sented by this record. We are also of the opinion, that the Court 
erred in its judgment, in not permitting the witness, Sanders, to be 
cross examined as to what the defendant in execution said, in re- 
gard to his being the agent of the claimant, when making the ne- 
gotiations for the rent of the land. 

The witness stated, that when the trade for renting the land 
was finally closed, Williams did not say any thing about his being 
the agent for any one in renting the lot, but that they had several 
conversations previously about renting the land, and in negotia- 
tions for rent. Claimant then asked the witness if, in the previ- 
ous negotiations about the rent, Williams did not state to him he 
was acting as agent for another. This evidence might have ex- 
plained and rebutted the presumption, sought to be inferred from 
the evidence, that he rented the land as his own property. 
The negotiations for the rent, and the contract of renting, all ap- 
pertained to the same transaction, and ought to have been receiv- 
ed as explanatory of it. 

The eighth exception is, to that part of the charge of the Court 
to the Jury, which relates to the possession of the defendant in 
execution, of the property, after the foreclosure of the mortgage 
and the sale of the property by the Sheriff. , 

[7.] The Court charged the Jury, that the retention of possession 
ef the property by the defendant in execution, after an absolute 
sale by the Sheriff, was a badge of fraud, especially when the 
property was purchased by the mortgage creditor. We concur 
in opinion with the Court below, that the retention of the posses- 
sion of the property, by the defendant in the mortgage fi. fa. af- 
ter an absolute sale by the Sheriff, was a badge of fraud, which it 
was incumbent on the claimant to remove by a satisfactory expla- 
nation of that possession. The purchaser at the sale was the 
mortgage creditor, who is now the claimant, and the relation of 
father and son existed between the mortgage creditor and the de- 
fendant in execution. Kidd vs. Rawlinson, 2 Bos. & Pullen, 59. 
McInstry vs. Tanner, 9 John. Rep. 135. Farrington & Smith vs: 
Caswell, 15 John. Rep. 430. Dickinson vs. Cook, 17 John. Rep. 
332. Stevens, adm. vs. Barrett, adm.7 Dana’s Rep. 259. 

The ninth and last exception to the decision of the Court be- 
low, is to that portion of the charge of the Court to the Jury, 
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“that they must believe, from the testimony, that the claimant had 
paid off and discharged the items of indebtedness specified in the 
agreement produced in evidence, and if the claimant had not 
shown the payment of said items, he had not shown such an in- 
debtedness as would remove the presumption of fraud.” The 
items in the agreement were the consideration of the note, 
which the mortgage was givento secure. The objection is, that 
the Court ruled that it was incumbent on the claimant to prove 
the consideration for which the mortgage was given, when the 
law devolves that proof upon the plaintiff in execution, especial- 
ly after the judgment of foreclosure of the mortgage, and that it 
was not indispensably necessary that all the items in the agree- 
ment should have been proved, to sustain the consideration of the 
mortgage. With regard to this last exception, our judgment is 
with the plaintiff in error. 

[8.] After the judgment of foreclosure of a mortgage under 
our Statute, such judgment of foreclosure affords prima facie 
evidence of indebtedness, and the burden of showing a want of 
consideration, rests upon the party alleging it. In this case, the 
burden of proof rested on the plaintiff in execution, and not upon 
the claimant. 

The instruction of the Court is, that the Jury must believe that 
the claimant had shown payment of the items in the agreement, 
which was the consideration of the mortgage, and that if the 
claimant had not shown such payment, the presumption of fraud was 
not removed. 

Nor do we hold, even had the burden of proof rested on the 
claimant, that it was absolutely necessary all the items of indebt- 
ness in the agreement should have been proved. The effort is to 
impeach the mortgage under which the claimant derives his title 
to the property, on the ground that it is fraudulent as against cred- 
itors; and the want of sufficient consideration to support the mort- 
gage, is alleged as a badge of fraud against it. 

Fraud may be inferred from circumstances, such as the smail- 
ness of the consideration expressed, compared with the fair price 
of the property conveyed, or the want of proof of any price hay- 
ing been actually paid. Hildreth vs. Sands et al.2 John. Ch. 
Rep. 35. 

[9.] Whether the indebtedness of the defendant in execution 
to the claimant, was a dona fide indebtedness, or what was the ac- 
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tual amount of his indebtedness, to secure which the mort- 
gage was given, or whether the mortgage was merely colorable, 
and without consideration, were questions of fact which the Court 
ought to have submitted to the Jury, irrespective of the proof of 
all the specified items in the agreement. If all the items of indebt- 
ness were not proved, was there a sufficient consideration shown 
to rebut the presumption of fraud in the execution of the mort- 
gage? Does the consideration for which the mortgage is alleged 
to have been given, atford satisfactory evidence of the bona fides 
of the transaction, or was it merely colorable for the purpose of 
defrauding the creditors of the mortgagor? Under the charge of 
the Court, had the Jury believed that any one of the items of in- 
debtedness, specified in the agreement, had not been proved to 
have been paid by the claimant, they would have been at liberty 
to find that the allegation of fraud had not been removed, although 
it had been shown that most of the other items were paid by him. 
We think that the charge of the Court was calculated to mislead 
the Jury in respect to the consideration for which the mortgage 
was executed, and which was alleged as a badge of fraud against 


the claimant, consequently a new trial must be granted. 
Let the judgment of the Court below be reversed. 





No. 48.—Tuomas ARNOLD, administrator, &c. plaintiff in error, 
vs. Ex1aB WELLS and Wire, defendants. 


[1.] Notice of the filing of a bill of exceptions, held not to be sufficient. There 
must be notice of the signing and certifying. 

[2-] The Clerk must certify and send up the record and bill within time, and 
his certificate must show that it was done in time. 

[3.] The Court will not amend a writ of error, by striking out one party and 
inserting another. 


Motion to dismiss the writ of error. 


The defendant in error joined issue with a protestation, and 
moved to dismiss the case— 
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1st. Because there is no notice of the signing of the bill of ex- 
ceptions. 

2d. Because of the discrepancy between the parties to the orig- 
inal cause, as certified and sent up in the record, and in the writ 
of error. 

3d. Because it does not appear, from the certificate of the 
Clerk, that the transcript of the record was certified and sent up, 
within the time prescribed in the Statute. 

The facts were, that instead of filing a notice of the signing of 
the bill of exceptions, the plaintiff in error filed a notice of the f- 
ling of the bill of exceptions. In the writ of error, John Arnold 
was named as guardian of John B. Arnold, in lieu of James 
Shivers, who was one of the parties to the original cause. 

The Clerk left blank the day of the month on which he certified 
and sent up the record to this Court. 


C. J. McDonaxp, for the motion. 
Wn. Doveuerrty, contra. 


Judge Warner having been of counsel, did not preside in this 
cause. 


By the Court——Niszet, J. delivering the opinion. 


The writ was dismissed in this case, 

[1.] First. Because the record furnishes no evidence that there 
was any notice of the signing of the bill of exceptions. There 
was notice of the filing of the bill—that is not enough. The 
Statute requires that the party defendant in error, shall be noti- 
fied of the signing of the bill of exceptions. 

[2.] Second. Because it does not appear, from the record, that 
the Clerk certified and sent up the transcript and bill, within the 
time prescribed by law. The certificate is in blank, as to the day 
of the month, and there is nothing from which the Court can 
know that it was certified and sent up within time. The certifi- 
cate must show the date. 

Third. Because, in the writ of error, a person was named as a 
party, different from the true party, as disclosed by the bill and 
record. 
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{3.] We will not amend, by striking out one party and insert- 
ing another. (See Duke vs. Trippe, determined at this term. 
Supra.) 





No. 49.—Henry Harnris, plaintiffin error, vs. Lecranp S. Can- 
NON and another, defendants. 


[{1.] Ifa deed of bargain and sale be executed by an infant, it may beavoided 
by another deed of bargain and sale, made to a third person, without entry 
by the infant, when he arrives at age, in case the land continue in the posses- 
sion of the infant, or be vacant and uncultivated. 

{2.] If, when the second deed be executed, the lands be holden adversely to the 
infant, i seems that the second deed will not amount to a revocation of the 
first conveyance. 

[{3.] If the subscribing witnesses to a deed reside out of the State, secondary 
evidence may be resorted to, to prove its execution. 

[4.] Is it competent for the lessor ofthe plaintiff, in an action of ejectment, to 
prevent a recovery, by a conveyance of the premises to the defendant, after 
suit brought? 


Ejectment, in Meriwether Superior Court. Tried before 
Judge Hitt, August Term, 1848. 


This was an action of ejectment, brought on the several demi- 
ses of Cannon and Moses Sinquefield, to recover a lot of land sit- 
uated in the County of Meriwether. 

On the trial, the plaintiff offered in evidence a grant from the 
State of Georgia to Cannon, for the premises in dispute, and a 
deed from Cannon to Sinquefield, bearing date on the 22d No- 
vember, 1845, and proved by a witness the possession of Harris, 
at the commencement of the suit, and during the year 1845, and 
_ continuously up to the trial of the cause, and closed. 

The defendant introduced a deed, executed by Cannon to one 
Griffin, on the 11th February, 1841, and a deed from Griffin to 
the defendant, dated on the 2d of June, 1841. 

The plaintiff then offered the testimony of a witness, taken by 
commission, to prove that, at the time Cannon made the deed to 
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Griffin, he was a minor ; to which the defendant objected, on the 
ground that the plaintiff had shown title out of Cannon, and that 
Cannon’s infancy was a personal privilege, of which plaintiff 
could not avail himself. 

The Court overruled the objection, and admitted the evidence, 
to which decision defendant excepted. 

The defendant then offered in evidence a second deed from 
Cannon, which was executed on the 30th of August, 1847, to the 
defendant, in the State of Florida, and was attested by two wit- 
nesses, both of whom made their attestation officially, as Justices 
of the Peace ; one whose character as such was authenticated by 
the certificate of the Clerk of Wakulla County, where the deed 
purported to have been made, and also, by the certificate of the 
Secretary of State of the State of Florida. 

It appeared that the witnesses were residents of the State of 
Florida, when the deed was executed, and at the time of trial. 

The counsél for plaintiff objected to the admission of this deed 
in testimony, and the Court sustained the objection, and the de- 
fendant excepted. 

The defendant then introduced a witness, who was not one of 
the subscribing witnesses, to prove the execution of the deed, and 
the hand-writing of the attesting witnesses. To this testimony, 
counsel for plaintiff objected. The Court sustained the objection, 
and the defendant excepted. 

The defendant offered in evidence, an order, purporting to be 
from Cannon, for the settlement of the case, which was attested 
by the witnesses, who attested the deed, to which plaintiffs ob- 
jected. The Court sustained the objection, and the defendant 
excepted. 

The counsel for the defendant asked the Court to charge the’ 
Jury, that in making their verdict, they should find specifically on 
one or the other of the two demises laid in the declaration, which 
the Court refused to do; but on the contrary, did charge the Ju- 
ry that they might render a general verdict; to which decision 
and charge of the Court, defendant excepted, and: upon the said 
several exceptions, assigned error. 


ALEXANDER, for plaintiff in error. 


Doveuerty & Srrozier, for defendants: 
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By the Court.—Lumrxtn, J. delivering the opinion. 


[1.] The first point presented in the record is, could Sinque- 
field, the grantee of Cannon, take advantage of the infancy of the 
infancy of the latter, in order to set aside the deed from Cannon 
to Griffin, made in 1841, and under which Harris, the defendant, 
claims? There is much contradictory authority upon this vexed 
question. The dictum is to be met with every where in the Di- 

-gests and Text Books, that infancy is a personal privilege, of 
which no one can take advantage but the infant himself. The dif- 
ficulty is, in the application of this abstract principle. 

In Nightingale vs. Withington, (15 Mass. R.261,) a minor had 
received a promissory note, in payment of his labors, in the em- 
ployment of the maker of the note, and had indorsed the same to 
a third person, for a valuable consideration, tht indorsee know- 
ing the indorser to be under age; and afterwards, the father of 
the minor received the amount of the maker, in discharge of the 
note, both the father and the maker knowing of the indorsement ; 
the indorsee was allowed to recover judgment against the maker, 
and Parker, Chief J. in delivering the opinion of the Court, said, 
“If an action should be brought against the infant, as indorser, 
for the default of payment by the promisor, without doubt, he 
may avoid such action by a plea of infancy ; but that is a personal 
privilege which none but himself can set up, in avoidance of any 
contract made in his favor.” 

The same eminent Judge, in delivering the opinion of the 
Court, in Worcester vs. Eaton, (13 Mass. R. 375,) remarked that, 
“it is a general principle, that when infancy is set up in defence, 
against a deed, it must be in the form of a special plea, infancy not 
making a deed void, but voidable ; and yet, it is held, that an in- 
fant, who has conveyed his land by deed of feoffment, or by bargain 
and sale enrolled, may, by entry, either within age or after, if he 
has not assented to the conveyance, after coming of age, revest 
the title in himself. The requisition of the plea of infancy, is un- 
doubtedly applicable only to executory contracts.” He contin- 
ues—“ Until a deed so made is avoided, no subsequent convey- 
ance by the grantor can be good, because he would not be seized 
of the land; and none but himself or his heirs can set up a right 
to avoid a deed for infancy or duress, these being matters in de- 
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fence which he may waive, if he see fit, so that the title will re- 
main good to the grantee, by virtue of such deed, until the grant- 
or shall lawfully disaffirm it. He can do it only by entry, but 
having entered, his subsequent deed, accompanied by proof of 
facts, tending to avoid the first, will convey a title.” 

The case of Jackson vs. Carpenter, (11 Johns. R. 539,) is an au- 
thority directly in support of the judgment below. An infant, in 
1784, conveyed lands in the military tract, and afterwards, in 
1794, having arrived to full age, conveyed the same lands to an- 
other person, and such conveyance was registered. It was held, 
that the lands being waste and uncultivated, he was not concluded 
by the lapse of time; and that an entry was not necessary to 
avoid the former deed, executed by him during his infancy, but 
that this deed, not being a feoffment, might be avoided by one of 
the same nature and equal notoriety. 

And the same doctrine was reiterated to the fullest extent, in 
Jackson vs. Burchin, (14 Johns. R. 124,) where the Supreme Court 
held, that a person having conveyed land, when an infant, may 
avoid his grant, by the same solemnity with which he made it, as 
if it were a feoffment with livery, by a subsequent feoffment and 
livery ; if a bargain and sale, by a subsequent bargain and sale. 

Other adjudications are to be found in New York, in corrobo- 
ration of this doctrine. 

The same point underwent the most elaborate examination in 
Hoyle vs. Stone, 2 Dev. & Bat.320. Burton § Badger argued the 
question in behalf of the lessor of the plaintiff, and Caldwell for 
the defendant. And the Supreme Court held, Ruffin, Chief J. 
delivering the opinion, that a deed of bargain and sale, made by 
an infant, is avoided, by his executing, upon his arrival at full age, 
another deed of the same kind, and for the same land, to a differ- 
ent person. 

So, also, in McGill vs. Woodward, (3 Brevard, 401,) the Court, 
in specifying the various ways by which an infant may disavow 
his intention of carrying into effect a contract made during infan- 
cy, say, that he may enter upon lands sold or conveyed by him, 
when under age; or he may, when he comes of age, convey the 
same land to another. 

Chancellor Kent cites the cases of Jackson and Carpenter, and 
Jackson and Burchan, apparently, with approbation. He observes, 
that for an infant to disaffirm the voidable deed of his infancy, 

VOL. Vr. 49 
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which was by deed of bargain and sale, by an act equally solenm 
after he becomes of age, ¢s the usual and suitable course, when the 
infant does not mean to stand by his contract. 2 Kent’s Com. 5 ed. 
238. 

And Mr. Justice Story, in Tucker vs. Moreland, (10 Peters’ R. 
59,) after thoroughly investigating this principle, declares, that 
the two decisions in 11 and 14 Johnson, proceeded upon princi- 
ples which were in perfect coincidence with the Common Law. 

I have found no case in the English Reports, directly in point. 
That of Frost vs. Wolverton, in C. B. Strange’s R. 94, is most 
nearly analogous. An infant covenanted to levy a fine, by such 
a time, to such uses. Before the time he came of age; then the 
fine was levied; and by another deed, made at full age, he de- 
clared it to be to other uses. The Court held, that the last deed 
should be that which should lead the uses. 

Upon the general principle, therefore, I am strongly inclined 
to think, that the Court below was right; and it only remains to 
inquire whether there be anything in the particular facts of this 
case, to withdraw it from the operation of the rule. 

[2.] In Tucker vs. Moreland, the infant had never been out of 
possession. 

In Jackson vs. Carpenter, the lands in dispute were waste and 
uncultivated. Yates, Justice, in delivering the opinion, adverts to 
that fact, remarking, that the rules, as to proceedings in ejeet- 
ment, for a vacant possession, in England, do not apply to the 
new or unsettled lands of this country ; and that it might with 
equal propriety be said, that the doctrine of actual entry to avoid 
a deed given by an infant for new and unsettled lands, is equally 
inapplicable, and ought to be insisted on only so far as it comports 
with the principles which gave rise to its introduction. 

And in Jackson vs. Burchin, Judge Spencer, after maintaining 
with his usual ability, the doctrine already quoted, viz: that the 
infant can manifest his dissent in the same way and manner by 
which he first assented to convey, says: “ The law does not re- 
quire idle and non-essential ceremonies; and it would be idle to 
require an entry on the premises, in 1795, when, not only this lot, 
but the whole country in which it was situated, was almost a wil- 
derness. The second deed to the lessors, was neither an act of 
maintenance nor of fraud, admitting that they knew of the deed to- 
Newkirk, (the purchaser during the infancy.) I will not say that it 
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might not have been an act of maintenance, had Newkirk: been in pos- 
session of the lot, and holding under the first deed, but he was not.” 

In 1837, this point, with the qualification to which these cases 
refer, came directly before the Supreme Court of New York, in 
Bool §; Wife vs. Mix, (17 Wend. 119,) and the following proposi- 
tions were there affirmed : 

1. That a deed of bargain and sale, made by an w/fant, is like a 
feoffment, with livery of seizin, voidable only, and not absolutely 
void; and it seems, say the Court, that the rule is universal, that 
all deeds or instruments, under seal, executed by an infant, are 
voidable only, with the single exception of those which delegate a 
naked authority—they are void. 

2. That a deed of lands, executed by an infant, cannot be avoid- 
ed till he come of age, though he may enter and take the profits 
in the meantime; but 7¢ seems a sale and manual delivery of chat- 
tels, by an infant, may be avoided while under age. 

3. Before suit brought for the recovery of possession of lands 
conveyed in infancy, the party must make an entry upon the land, 
and execute a second deed to a third person, or do some other act of 
equal notoriety, in disaffirmance of the first deed—such as de- 
manding possession, or giving notice of an intention not to be 
bound by the first deed, or an action cannot be sustained. 

4. If there be a feoffment with livery, it may be avoided by entry, 
or by writ dum fuit infra etatem. Ifa deed of bargain and sale 
be executed, it may be avoided by another deed of bargain and 
sale, made to a third person, without entry, in case the land be 
vacant and uncultivated ; but in all other cases, there must be anac- 
tual entry, for the express purpose of disaffirming the deed. 

5. If, when the second deed be executed, the land be holden 
adversely to the infant, it seems that the second deed will not 
amount to a revocation of the first conveyance. 

And in Roberts vs. Wiggins, (1 N. H. R.'73,) it was held, that if 
the infant was out of possession, he should enter, and if in posses- 
sion, should explicitly evince his intention to defeat the convey- 
ance. 

Admit, then, the general rule to be as laid down by Lord Mazas- 
field, (3 Burr. 1804,) and Shepherd, in his Touchstone, (233,) that 
all gifts, grants or deeds, made by infants, by matter in deed or 
writing, which do take effect by delivery of his hand, are voidable 
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by himself, his heirs and his privies in estate—still, it may be in- 
sisted, that this only applies where the land is vacant, or in pos- 
session of the infant, or those claiming under him. 

But it is otherwise in this case. Harris, the defendant in eject- 
ment, who bought of Griffin, the grantee of Cannon, the infant, 
continued in possession of the premises in controversy, during 
the year 1845, and down to the present time. The deed by Can- 
non to Sinquefield, is dated 22d Nov. 1845. It was made, there- 
fore, while Harris held adversely to Cannon. It does not appear 
what time had elapsed from the period when Cannon had attained 
to majority, and the execution of the second conveyance. In 
contracts voidable only, by an infant, on coming of age, he is 
bound to give notice of disaffirmance, within a reasonable time, 
especially where the first grantee is in possession; otherwise, a 
confirmation of the act of infancy may be justly inferred. Sin- 
quefield’s deed being void, then, as against the act forbidding the 
sale of pretended titles, how can Harris be treated as a trespasser, 
and subjected to costs and mesne profits, until some act of disaffirm- 
ance by Cannon? Here, there has not only been no entry uponthe 
land, but setting aside Sinquefield’s deed for maintenance, Can- 
non has done no act, whatever, to disaffirm the first conveyance. 
He has not even demanded possession of Harris, or given him 
notice that he did not intend to be bound by his first deed to 
Griffin. This, says Mr. Justice Bronson, is the only way in which 
the Courts can carry out the doctrine, that the deed of an infant 
is voidable only, and not void, Although the title of the defendant 
may be defeated, yet, so long as the deed remains unrevoked, he 
has the legal seizin of the land, and cannot be sued as a trespas- 
ser. It is little better than a contradiction in terms, to say that a 
man who has the rightful possession of lands, can be treated as a 
wrong-doer. 17 Wend. 136. 

[3.] The defendant in ejectment offered in evidence a second 
deed, from Cannon to himself, dated 30th August, 1847, and al- 
so, an order from Cannon, directing the action to be settled. 
These papers were executed in Florida, and attested each by 
two witnesses, who subscribed their names officially, as Justices 
of the Peace, and whose character, as such, was authenticated 
by the certificate of the Clerk of Wakulla County, where the deed 
purported to have been made ; and also, by the certificate of the 
Secretary of State of Florida, The witnesses were residents of 
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Florida, both at the time when the deed was executed and at the 
trial. The presiding Judge held, that these documents could not 
be read, without further proof as to their execution. The defend- 
ant then introduced a witness, to prove the actual execution of 
the deed and order, and the handwriting of the witnesses. Coun- 
sel for the plaintiff objected to this secondary evidence, insisting 
that interrogatories should have been addressed to the subscribing 
witnesses ; and this being the judgment of the Court, the testi- 
mony was rejected. 

We are unanimous, that in this opinion the Court erred. 
Whether the subscribing witnesses shall or shall not be resorted 
to, does not, as we conceive, depend upon the nearness or dis- 
tance of their residence, either from the parties or the place of 
trial, but whether or not they reside within the jurisdiction of the 
Court. If they do, they must be resorted to; if they do not, sec- 
ondary evidence is admissible, for the simple, yet, most satisfac- 
tory reason, that the foreign proof cannot be reached and coerced 
by the compulsory process of the Court. True, witnesses who 
reside abroad, will usually answer a commission, yet, they are not 
bound todo so. Their compliance with the mandate, is not of 
right, but of grace. And evidence is never deemed secondary, 
where the better is not within the power, compass or control of 
the party. And such seems to have been the uniform and unbro- 
ken current of decisions, both in England and in this country, 
from the days of Lord Holt to the present time. Key vs. Gordon, 
12 Mod. 521. Ibid, 607, (anonymous.) 1 Greenlf.§572. 

Nor does the fact, that the witnesses resided in Florida when 
these papers were executed, make any difference. The only in- 
quiry is, did they live in the State at the time of the trial ? 

[4.] But, it is argued, that these instruments, if allowed to go 
before the Jury, would not avail to defeat the action; that the 
plaintiff in ejectment is not capable of defeating his own suit, by 
a conveyance to, or settlement made with, the defendant, after suit 
brought. 

We subscribe to the doctrine, that if the plaintiff is entitled to 
the possession of the premises, at the time the demise is laid, it 
will be sufficient, although his right of possession be divested be- 
fore trial ; for the action of ejectment is intended to give the party 
compensation for the trespass, as well as to enable him to recover 
possession of the land; and he has a right to proceed for such 
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trespass, although his right to the possession should cease. Ad- 
ams on Ejectment, 33. 

We will not, however, anticipate the legal force and effect of 
the testimony, when tendered—“ Sufficient unto the day is the evil 
thereof.” 

The plaintiff in error is entitled to judgment of reversal, and it 
is accordingly awarded. 





No. 50.—Ricuarp Henprerson, plaintiff in error, vs. N. B. Jonn- 
son, defendant in error. 


1.] By the 4th section of the Statute of Frauds, the special promise to an- 
y P P 
swer for the debt of another person, must not only be in writing, but also 
the consideration of the agreement; and parol evidence is not admissible to 
prove a consideration, eztrinsic the written agreement. 


Assumpsit, in Pike Superior Court. Tried before Judge 
Froyp, August Term, 1848. 


For the facts in this case, see the judgment of the Court. 


A. R. Moore, for plaintiff in error, cited and commented on 
the following authorities : 


14 Ves. 190. 15 Ves. 286. 8 John. 29. 17 Mass. 122. 4 
Greenl. Rep. 180. 6 Cowen, 81. 3 Kent, 121. Roberts on Frauds, 
117. Dane’s Abr. 253,130. 6 East, 307. 


Moore & GLENN, for defendant in error, cited and commented 
on the following authorities : 


Chit. on Cont. 499, n. 2, 507,m. 1,517 to 519. Prince, 915: 
Wain vs. Warlters, 2 Smith’s Lead. Cas.147. Sears vs. Brink, 
3 John. Rep. 209. 2 Story Eq. Jur. p. 62 to 75. 
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By the Court—Warner, J. delivering the opinion. 


[1.] The only question made by the record, and urged on the 
argument of this case, is as to the admissibility of parol evidence 
to show the consideration for which the instrument executed by 
the defendant, and set forth in the record, was made. 

The plaintiff alleges, that one Jesse Johnson, who was the fa- 
ther of the defendant, made and delivered to him his promissory 
note, on the 11th day of December, 1841, whereby he promised 
to pay the plaintiff or bearer, on or before the twenty-fifth day 
of December, 1842, one hundred and sixty-eight dollars and sev- 
enty-five cents, for value received. The plaintiff also alleges, he’ 
was determined to sue the said Jesse Johnson, and to prevent him 
from removing from the State of Georgia, which he designed to 
do, and that the defendant, for the purpose and for the considera~ 
tion of enabling the said Jesse Johnson to remove, and for the 
farther consideration of the plaintiff’s forbearance to sue, and hold 
the said Jesse Johnson to bail on said debt, the said defendant, 
on the ninth day of December, 1844, undertook and promised to 
pay the plaintiffthe sum of money specified in the note of the 
said Jesse Johnson, in a letter or note in writing, which is in the 

following words: 

_ “T have agreed with Mr. Richard Henderson, for him to have’ 
the rent of the place whereon Jesse Johnson lives, until he gets: 
the amount of a note he holds against said Jesse Johnson,amount- 
ing to some one hundred and seventy dollars; or if the said land 
is sold sooner, he is to have his amount out of the first of the sale 
of said land. 

[Signed,] “NATHAN B. JOHNSON. 

“To Jno. Williams, Esq.” 

The plaintiff alleges that he did forbear to sue and to hold said 
Jesse Johnson to bail, but that the defendant has broken and vi- 
olated his said agreement and undertaking, although he has rent- 
ed the land for three years, and has sold the same for three hun- 
dred dollars, and refuses to pay the note of said Jesse Johnson. 
The defendant, by his plea, insists upon the Statute of Frauds. 

Upon the trial of the cause, the plaintiff offered to prove, ex- 
trinsic of the written agreement, the consideration for which it 
was executed, as set forth in his declaration, which evidence was 
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rejected by the Court, and the plaintiff was non-suited; where- 
upon the plaintiff excepted, and now assigns the same for error 
here. 

By the 4th section of the Statute of Frauds, it is declared, “No 
action shall be brought, whereby to charge the defendant, upon 
any special promise, to answer for the debt, default or miscarri- 
ages of another person, unless the agreement upon which such 
action shall be brought, or some memorandum or note thereof 
shall be in writing, and signed by the party to be charged there- 
with, or some other person thereunto by him lawfully authori- 
zed.” Prince,915. In Wain vs. Warlters,(5 East’s Rep. 10,) it 
was held, that by the word agreement mentioned in the Statute, it 
must be understood the consideration for the promise, as well as 
the promise itself, and that if extrinsic parol evidence could be re- 
ceived to show the consideration of the written agreement, the 
very object of the Statute would be defeated. Saunders vs. Wake- 
field, 4 Barnewall & Alderson, 595. Sears vs. Brink, 3 John. Rep. 
211. Grant vs. Naylor, 4 Cranch’s Rep. 224. 

We are aware that a different construction has been given to 
the Statute of Frauds in several of the State Courts of the Un- 
ion—in some of them in consequence of a different wording of 
the Statute—but we prefer to adopt the English rule of construc- 
tion, believing it to be a safe and sound exposition of the Statute 
of Frauds, both as it regards the letter and spirit of the Statute. 

Let the judgment of the Court below be affirmed. 





No. 51—Jort D. Newsom and others, plaintiffs in errot’, vs. 
Jesse McLenpon and others, defendants in error. 


[1.] The levy of an execution on personal property, is a satisfaction, so far 
as to throw upon the plaintiff the burden of proving, either that it was insuf- 
ficient, or that its proceeds were applied to the extinguishment of prior li- 
ens, or that it was otherwise unproductive, and made so without fault in the 
plaintiff, or the levying officer. 

{2.] A levy upon personal property, sufficient to pay the debt, which is dis- 
missed by the plaintiff, with the consent of the defendant, extinguishes the 
judgment, so far as third persons may be affected by it. 
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[3.] Payment of a joint debt, by one of two defendants, against whom several 
judgments have been rendered, extinguishes both judgments. 

[4.] If A holds a demand against B & C, as partners, and Cis dead, and there 
are effects of the firm in the hands of B, the surviving partner, sufficient to 
pay the debt, and D holds property conveyed to him by C, to indemnify 
him as surety for C, upon the equities subsisting between B 5 C, Chancery will 
compel A to proceed against the property in the hands of B, the surviving 
partner, so as to leave the property conveyed to D, to be applied to his re- 
muneration, as surety for C. 


Application for an injunction, in Troup Superior Court. De- 
cided by Judge Hiu1, at Chambers, 30th September, 1848. 


This was a bill for discovery and injunction, in favor of plain- 
tiffs in error, against the defendants in error, and presented to 
Judge Hill for his sanction. The bill alleged, that as securities 
for one Wilie Wormack, plaintiffs in error had been compelled to 
pay large sums of money; to secure and save harmless against 
said securetyships, the said Wormack conveyed to plaintiffs in er- 
ror, in 1840, the premises upon which he then lived. 


That Wormack and one Jesse McLendon, previous to the ma- 
king of the conveyance, were partners in merchandize, and that 
they executed their note to one Thos. C. Brown, by signing there- 
to their individual names; and that the property for which the 
note was given, became the property of the partnership. 

That during the existence of the partnership, Jesse McLendon 
had the entire control and charge of the effects thereof; and that 
upon its dissolution, all the goods, notes and accounts, &c. of the 
partnership, and particularly the property for which the note was 
given to Brown, went into the hands of the said Jesse, and he as- 
sumed the entire charge thereof. 

- That Brown obtained, before the execution of the said convey- 
ance from Wormack to plaintiffs in error, separate judgments 
upon the note against Wormack and Jesse McLendon; that an 
execution issued upon the judgment against Jesse McLendon, 
and was levied upon a large amount of property, sufficient to have 
satisfied the same; for the forthcoming of which, on the day of 
sale, a bond was given. 

That before the day of sale, Freeman McLendon and Jeremiah 
McLendon, (who has since departed this life, and thesaid Freeman 
appointed his executor,) with the assistance of, and: for the pur- 
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pose of enabling Jesse McLendon to have and to hold all the ef- 
fects of the said partnership, to his own use, paid off the said jf. 
fa. and from Brown took a transfer thereof, and also an assign- 
ment of the judgment against Wormack. 

That Freeman and Jeremiah McLendon afterwards dismissed 
the levy made and entered upon the fi. fa. against Jesse McLen- 
don, and caused an execution to issue on the judgment against 
Wormack, and to be levied upon the premises conveyed by Wor- 
mack to plaintiffs in error. 

That Wormack afterwards died, wholly insolvent, whereby 
Jesse McLendon became surviving co-partner; and that a suffi- 
cient amount of the said partnership funds were in his hands, to 
pay off the said debt; and that Jesse McLendon himself is per- 
fectly solvent and able to pay the said debt. 

The bill charges, that at the time of the transfer of the f. fa. 
against Jesse McLendon, from Brown to Freeman and Jeremiah 
McLendon, Jesse McLendon furnished a large portion of the 
money paid thereon, and that subsequently hehas refunded to Free- 
man McLendon, and to the said Freeman, as executor, the amount 
advanced by the said Freeman and his testator upon the said fi. 
fa. 

That complainants are unable to prove the material facts 
charged in their bill, other than by a resort to the consciences of 
the defendants. 

The bill alleges that complainants have interposed their claim 
to the property transferred to them by Wormack, and levied upon 
by the execution against Wormack, and that the same is now 
pending upon the appeal in Troup Superior Court. 

The bill prays for a perpetual injunction, to restrain the collec- 
tion of the judgment against Wormack, out of the property con- 
veyed by him to plaintiffs in error, and that in the meantime the 
assignees of the judgment may be restrained from proceeding itt 
the claim case. 

Judge Hill refused to sanction the bill; to which opinion and 
decision of the Court below, counsel for plaintiffs in error ex- 


cepted. 


W. Doveuerty, for plaintiffs in error. 


O. A. Buut, for defendants. 
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His Honor, Judge Warner, having been of counsel in the 
Court below, gave no opinion in this case, in the Supreme Court. 


By the Court—Niszet, J. delivering the opinion. 


[1.] We think that the injunction in this case ought to have 
been granted, upon several grounds. First, because the bill charg- 
es, distinctly, that the execution in favor of Brown against Jesse 
McLendon, had been levied upon personal property belonging to 
him, sufficient to pay the debt, which was dismissed by the as- 
signees of that execution. That levy, and the dismission of it, 
was a prima facie satisfaction, and discharged Wormack, the co- 
debtor with Jesse McLendon. Beyond all question, it discharged 
the judgment against Wormack, in favor of the complainants, who 
are sureties for Wormack, holding property conveyed to them by 
him, for their protection—against which property the assignees 
are proceeding. Again, the bill charges a fraudulent combina- 
tion between the assignees of the judgment and Jesse McLen- 
don, to get control of both the judgments, and dismiss the levy on 
Jesse McLendon’s property ; and all to benefit Jesse McLendon, 
by forcing the money out of Wormack. 

In this case, there was, as the bill charges, a partnership debt 
contracted by Wormack & McLendon, for which they individu- 
ally gave their note; suit was brought separately against both, 
and carried to judgment. The execution on the judgment 
against McLendon, was levied on his personal property, sufficient 
to pay it. Pending the levy, it was assigned. The assignees dis- 
missed the levy. Ifthis levy was a satisfaction of the debt against 
McLendon, it was also a satisfaction of the judgment against his 
partner and co-debtor, Wormack. The plaintiff can have but 
one satisfaction. Of this, there isnodoubt. Nor is it questioned, 
that the assignees occupy no better position than the plaintiff 
himself would occupy. Any act done by them, which, if done by 
the plaintiff himself, before assignment, would discharge the judg- 
ment, would discharge it in their hands. 

We state the general principle to be this: a levy is a satisfac- 
tion of the exeeution, so far as to throw upon the plaintiff the 
burden of showing, either that it was insufficient, or that the pro- 
ceeds were applied to the satisfaction of prior liens, or that it was 
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otherwise unproductive, and made so without fault of the plaintiff 
or the Sheriff. Curan vs. Colbert, 3 Kelly, 249. We are aware 
of the necessity of guarding this rule carefully. Hence, we state 
that a levy dismissed by the plaintiff, with the consent of the de- 
fendant, is no satisfaction or discharge, so far as he alone is con- 
cerned. 

[2.] In that event, it would be asatisfaction, so far asthird persons 
are concerned, as sureties, junior judgment creditors or purcha- 
sers from the defendant. 5 Hill’s N. Y. R.377. 2 1b.364. 11 
Johns. R. 110. 17 Ib. 274. 4 Wend. 332. 5 Conn. R. 392. 
Nor can I doubt but that a levy made on personal property of 
one partner, sufficient to pay the debt, and dismissed by the plain- 
uff, with the consent of the defendant, would discharge the other 
partner, as in this case. 

I apprehend it is not to be questioned, that where a levy is 
made upon personal property, sufficient to pay the debt, it is prz- 
ma facie, a satisfaction and discharge. If the defendant assents 
to the release of the levy, or anything can be shown by the plain- 
tiff, in law or in fact, which, without fault on his part, renders the 
levy unavailable, the presumptions of law against him, growing 
out of the levy, are removed. The act of the Sheriff is not among 
those things which will prevent the operation of the rule. It is 
his duty to seize the property, and he acquires in it a qualified 
property. He may maintain trover or trespass, if it is taken from 
his possession. 2 Saund. R. 47, and notel. 1 Lev.282. 1 Sid. 
438. 1 Vent. 52. 1 Mod. 30. 6 Jb. 291. 6 Johns. R. 195. 
Such is the Common Law. In case of claims upon levy of at- 
tachment or execution by Statute, the Sheriff is required to take 
forthcoming bonds, payable to the plaintiff. In such cases, his 
Common Law liability, so far as it is affected by this bond, does 
not continue. In case of levy without claim, he may take a forth- 
coming bond also, but his liability to the plaintiff continues, by 
express statutory provision. Prince, 465. By virtue of his of- 
fice as Sheriff, and his right as such to seize the property, and of 
his qualified property in it, he is liable to make good a sufficient 
levy to the plaintiff; and it is for these reasons that no act of the 
Sheriff, contrary to law, by which the levy is released or made 
unproductive, will prevent the operation of the rule, that a levy is 
a satisfaction. 





MACON, FEBRUARY TERY, 1849. 397 


Newsom and others vs. McLendon and others. 








Our Statute gives to the judgment a lien from its date. This 
does not affect the rule I am considering—it is the lien which is 
discharged. 

In Clark vs. Withers, it was resolved by the Court, “ that when 
a Sheriff had seized, he was compelled to return his writ, and 
made himself liable at all events, (acts of God excepted,) to an- 
swer the value of the goods according to his return, and by the 
seizure the property was divested out of the defendant, and in 
abeyance.” 

“ That the defendant was discharged, because the plaintiff hav- 
ing made his election, and the defendant’s goods being taken, no 
farther remedy could be had against the defendant, but against 
the Sheriff only, &c.” 1 Salk. 323. See also, 6 Mod. 292. 1 
Roll. R. 57. 2 Saund. 47, note 1. In the United States, the Com- 
mon Law on this subject has been very generally recognized. 
In Peay, adm’r, vs. Fleming, Judge O’ Neal says: “ A levy is, 
in legal contemplation, satisfaction of a fi. fa.; that is, it is pre- 
sumptive evidence, that satisfaction may result or has resulted 
from it. But as soon as it is shown how the levy has been dis- 
posed of, and that satisfaction has not and could not have resulted 
from the levy, the legal presumption is rebutted, and the execu- 
tion may be again levied, if it has not lost its active energy,” &c. 2 
Hill’s Ch. R.99. In Davis vs. Barkley, the Court of Appeals of 
South Carolina say: “It is a received rule, that a levy is satis- 
faction, at least, so far as to throw on the plaintiff the burden of 
showing, either that it was insufficient, or that the proceeds were 
applied to the satisfaction of some prior lien, or that it was other- 
wise rendered unproductive without his fault, or the fault of the 
officer.” 1 Bailey, 142. 

In Ladd vs. Blount, Parsons, C. J. says: “ When goods suffi- 
cient to satisfy the judgment, are seized on a fi. fa. the debtor is 
discharged, even if the Sheriff waste the goods, or misapply the 
money arising from the sale, or does not return his execution. 
For by a lawful seizure, the debtor has lost his property in the 
goods; but the law is different in case of an extent on lands.” 4 
Mass. 403. Also, 2 Pick. 586. 

In Soribed, Sc. vs. Deanes et al. the Sheriff’s return upon two 
Ji. fas. was, that they were executed, and the property released 
by order of the plaintiff, in consequence of a compromise between 
the parties. 








398 SUPREME COURT OF GEORGIA. 


Newsom and others vs. McLendon and others. 








Chief J. Marshall, in reference to this return, said, “ That this 
return determined the legal force of the judgments, is admitted. 
Of course, they no longer constitute a lien at law, on the lands of 
the debtor.” 1 Brockenbrough, 171. 

In Denton vs. Livingston, Ch. Kent said, “ He, (the Sher- 
iff,) is answerable for the amount of the sale of the sloop, and his 
excuse for not returning the money is insufficient. Instead of re- 
taining the sloop in his possession, between the levy and sale, he 
delivered her to Ashley, ‘the purchaser ; and as he afterwards sold 
her to him, and has lost the possession, he is answerable for the 
money she sold for. ‘There is no other remedy for the plaintiffs. 
They cannot call upon the original defendant, for the amount of the 
sloop, for he would plead this seizure in bar.” 9 Johns.R. 98. 

In the Ordinary vs. Spann, Mr. J. O’ Neal said, “ A levy of a 
value equal to the debt demanded, undisposed of, is, in law, a sat- 
isfaction. This was fully adjudged in Mayson vs. Irby § Day, 
decided at Dec. Session, 1828, in Columbia, in the Court of Ap- 
peals in Equity.” 1 Richardson’s Rep. 434. See, also, Mayson 
vs. Irby & Day, in a note to this casein Richardson. In the latter 
case, ( Mayson vs. Irby §& Day,) the Court of Appeals say, “‘ When 
a levy is once made, the execution is satisfied.” Ifthe Court 
there, however, mean to say, that a levy is, per se, and necessari- 
ly a satisfaction, we dissent from their rule; holding it, as before 
stated, a legal presumption of satisfaction. See 23 Wend. 490. 
1 Watts & Sergt. 251. 4 Smedes §& Marsh, 118. 3* Yerg. 297. 
6 Ib. 246. 6 Ib. 305. 

To apply this rule to this case. The levy was made on per- 
sonal property sufficient to pay the debt—unaccounted for, the 
presumption in law is that it was paid—but it is accounted for, 
because the bill charges, that it was dismissed by the assignees of 
the judgment and execution. It is, therefore, accounted for by 
the fault of the plaintiff’s assignees. The dismissal is their own 
act. They have voluntarily parted with that which might have 
been productive to them of payment. The levy and the dismissal 
was an extinguishment of the judgment. Even if it were not as 
to the defendant, yet, in this case, it certainly is as to these com- 
plainants, because they are third persons affected by it. They 
are grantees of property held as sureties of Wormack, the co-debt- 
or of Jesse McLendon. The effect of dismissing the levy is to 
bring the execution against Wormack down upon that property. 
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Now the question is, shall not tke lien of that judgment be held 
to be extinguished in their favor? Are not the judgments against 
McLendon & Wormack nullities as tothat property? As to that 
property, clearly the levy and its dismissal extinguished their 


liens. 

The bill farther charges, that the purchase of these judgments 
and the withdrawal of the levy, was the result of a fraudulent 
combination between the purchasers and Jesse McLendon, for 
his (McLendon’s) benefit, to free him from his liability to pay, and 
to coerce payment out of the property in the hands of claimants. 
If this levy was collusively dismissed by Jesse McLendon, the 
defendant, and the owners of the judgment, Chancery will pro- 
tect third persons from injury thereby. Upon these grounds the 
injunction should have been granted. 

[3.] Farther, the bill charges that the judgment against Jesse 
McLendon has been paid, 7” fact, by him to the assignees. It al- 
leges, that a part of the money which was advanced by them to 
the plaintiff, Brown, in the purchase of the two executions against 
McLendon & Wormack, was furnished by Jesse McLendon, and 
that the balance, furnished by them, has been refunded to them 
by him, and, therefore, both executions are paid and extinet. If 
this is true, (and for the purposes of the question whether the in- 
junction ought to be granted, the statements in the bill are to be 
taken as true,) both executions are extinguished, and keeping the 
execution against Wormack open, is a fraud against him and the 
complainants. And inasmuch as the complainants aver their in- 
ability to prove these facts on the trial, without a discovery 
from these persons, manifestly the claim cause should be enjoined 
until they answer. 

[4.] But aside from all these views, there is an equitable prin- 
ciple which rules this case. Before stating it, with a view to its 
application, it is desirable to advert to the facts as charged in the * 
bill. 

The bill states, that Wormack and Jesse McLendon were part- 
ners in trade, and as such, purchased property of Brown and gave 
their individual note for the purchase money ; that the property 
so purchased went into the concern; that this note was sued 
to judgment against each, severally ; but that the debt was a part- 
nership debt—a joint debtagainst Wormack and Jesse McLendon; 
that after these judgments were open, Wormack conveyed to the 
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complainants the property now levied on, as his individual pro- 
perty, to reimburse and indemnify them as his personal sureties ; 
that Wormack died insolvent; that all the effects of the concern 
went into the possession of Jesse McLendon, the surviving part- 
ner, including the very property for which the note was given 
to Brown; and that the partnership effects in the hands of Jesse 
McLendon are amply sufficient to pay all the debts of the firm, 
these judgments included. These judgments became the proper- 
ty of purchasers, to whom they were assigned by Brown, the ori- 
ginal creditor. Now, how stands the matter? Thus: the as- 
signees are the creditors of Wormack & McLendon, holding a 
joint demand against them, and entitled, at law, to proceed against 
either of them for satisfactiom; the complainants are the credi- 
tors of one of them, (Wormack,) with no resource for payment 
but the property conveyed to them by him. Now, Equity will 
not, where one creditor holds a claim against two, and another 
holds a claim against one of those two, compel the former to pro- 
ceed against that one of his joint debtors against whom the latter 
has no claim, in order that the funds of his debtor may be appli- 
ed exclusively to the payment of hzs claim. I say, Equity will 
not generally do this, and will never do it for the sake of the cred- 
itor who has a single claim, but it will do it when it cs equitable as 
between the two debtors that it should be done. Word Eldon, in ex 
parte, Kendal, illustrates these two propositions thus: “ We have 
gone this length—if A hasa right to go upon two funds, and B 
upon one, having both the same debtor, and the funds are the pro- 
perty of the same person, A shall take payment from that fund to 
which he can resort exclusively, so that both may be paid; but it 
was never said, that if I have a demand against A and B, that a 
creditor of B shall compel me to go against A, without more. If 
I have a demand against both, the creditors of B have no right to 
’ compel me to seek payment from A, if not founded in some equity, 
giving B, for his own sake, as if he was surety, &c. a right to 
compel me to seek payment of A. It must be established that it 
is just and equitable, that A ought to pay in the first instance, or 
there is no equity to compel a man to go against A, who has resort 
to both funds.” 17 Vesey, 520. Lord Eldon laid down the rule 
and the exception. The exception is to be found in cases where 
“it is just and equitable that A ought to pay in the first instance.” 
Mr. Story, in stating the rule, names the very exception which 
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this case makes, to wit: where the debt, though joint ix form, 
ought to be paid by one of the debtors only. Story’s Eq. Jurisp. 
§642. Here, the debt to the assignees, though joint against Wor- 
mack and Jesse McLendon, because due from them as partners, 
yet ought to be paid by McLendon, because he is the surviving 
partner, into whose hands the effects have passed, they being at 
the same time ample to pay. Equity will compel the assignees 
of these judgments to go upon the partnership fund, and leave 
the fund to which the complainants can alone resort, to wit: the 
property conveyed to them by Wormack, to be applied exclusive- 
ly to their demand against him. 4 John. Ch. Rep. 17, 20. To 
avail themselves of this equitable principle, the claim cause ought 
to be enjoined, particularly as they seek discovery as to the facts, 
and aver inability to prove them at law. 
Let the judgment of the Court below be reversed. 





No. 52.—Joun C. Perxins and others, plaintiffs in error, vs. 
Nicnoxuas Dyer, defendant. 


{1.] Ordinarily, guardians who have given security for the faithful perform- 
ance of their duty, have the legal control over mortgage debts owing their 
wards, and a right to receive and collect the money due thereon, and to re- 
lease the same, in the proper exercise of their discretion as guardians. 

[2.] But where a mortgage is executed toa mother, as the natural guardian 
of her children, by the administrator of their deceased father, to secure 
them in their patrimony which he has wasted, it is not in the power of the 
mother fraudulently to discharge the mortgage lien, to the prejudice of the 
infant cestui que trust, especially where she has failed to give bond, as requir- 
ed by law, to protect them against mismanagement. 

[3.] At Common Law, the mother, as guardian by nature or for nurture, has no 
control over the estate of her minor children. 


In Equity, in Troup Superior Court. Application to Judge 
Hirt for an injunction. 


This was a bill for discovery aad injunction, in favor of the plain- 
VOL. VI. 51 
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tiffs in error against the defendant, presented to Judge Hill for 
his sanction. 

The bill alleges, that Nicholas Dyer, as the administrator of 
William Backus, deceased, was indebted to said estate the sun 
of $1400, and that to secure the payment of the said balance in 
his hands, executed to Sarah Backus, as natural guardian of the 
orphans of William Backus, a mortgage on a lot of land in Cow- 
eta County; that subsequent to the execution of said mortgage, 
a judgment was rendered against Dyer, in Coweta Superior 
Court, in favor of Sandford H. Hubbard, upon which execution 
was issued and levied on said lot of land, and on the Ist Tuesday 
in February, 1844, the same was sold, when the complainants be- 
came the purchasers ; that on the day and at the sale of said land, 
Nicholas Dyer and Sarah Backus caused to be exhibited to the 
public and to the complainants, a statement, in writing, of the set- 
tlement and satisfaction of the said balance in the hands of Dyer, 
as administrator, for the security of which the mortgage was ex- 
ecuted, and an extinguishment of the lien on said land; that the 
paper was executed for the purpose of being exhibited at the sale, 
to induce purchasers to buy who would otherwise have been de- 
terred from so doing in consequence of the mortgage, and that 
complainants were induced to purchase in consequence of the 
said paper or receipt; that Joseph Attaway was afterwards ap- 
pointed guardian of the minors of William Backus, deceased, 
and foreclosed the mortgage, and has levied the fA. fa. issued on 
foreclosure thereof on the said mortgaged premises, which has 
been claimed by plaintiffs in error. 

The bill farther charges collusion and fraud between Dyer, Sa- 
rah Backus and one Thomas Bonner, to defraud the complain- 
ants, or whoever might purchase the land; that Bonner had exe- 
cuted a deed to said land to Dyer, which had not been recorded; 
that at the time of the executing the release of the mortgage lien 
from Sarah Backus to Bonner, that was read and exhibited on the 
day of sale, it was understood and agreed by and between them, 
that Dyer was to cancel the deed of Bonner to himself, and pro- 
cure Bonner secretly to execute a deed to Sarah Backus, and 
that the land was to go to sale under the Hubbard J. fa. and after 
satisfying it, the balance of the proceeds of the sale were to be 
received by Dyer. 

The bill further charges, that complainants are unable to make 
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proof of these facts charged, without appealing to the conscien- 
ces of the defendants. The bill prays that the deed made by 
Bonner to Sarah Backus, as guardian, be set aside; that Bonner 
re-execute to Dyer a deed to the land to have the same effect as 
the one cancelled; that the lien of the mortgage be extinguished, 
and Joseph Attaway be perpetually enjoined from proceeding to 
collect the mortgage fi. fa. 

Judge Hill refused to sanction the bill and grant the injunction, 
amd the complainants excepted. 


His Honor Judge Warner, having been of counsel in the 
Court below, gave no opinion in this case in the Supreme Court. 


W. Doveuerty, for plaintiffs in error. 


Burcu, for defendant in error. 


By the Court—Lumrkn, J. delivering the opinion. 


Weare not willing to control the discretion of the Chancellor 
in this case, seeing that it has been so beneficially exercised in be- 
half of infant mortgagees, who are incapable of protecting them- 
selves. 

[1.] Had Sarah Backus been duly appointed, by the prop- 
er Court, guardian of the person and estate of her children, then 
she would have had the legal control over the mortgage lien 
which she undertook to release; and, even as it is, had the mo- 
ney been wanting for the purposes of the trust, for making more 
advantageous investments, or for the maintenance and education 
of her wards, or for any other purpose whatever, advantageous 
to her minor children, this release to the purchaser might have 
been sanctioned and protected. 

[2.] But instead of exercising this usurped power fairly and 
faithfully, and in conformity with her duty and the interest of 
her orphans, the bill itself alleges, ‘that it was done falsely and 
fraudulently, and for the purpose of assisting Dyer. Under these 
circumstances, it is better that the purchaser at Sheriff's sale should 
suffer, than that those heirs should be deprived of the remnant of 
their inheritance, especially as the natural guardian in this case 
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has failed to give security to protect these infant cestuc que trusts 
against this act of gross mismanagement. 

[3.] It may be well enough to remark, that guardians by nature, 
at Common Law, had neither possession nor control of the estate 
of the ward, whether real or personal. 1 John. Ch. Rep. 3. 3 
Pick. Rep, 213. And it is asserted by the late Ch. J. Swift, of 
Connecticut, that a mother is never considered as guardian of her 
children, unless it be of nursed children until the age of seven 
years. 1 Swift’s Dig. 50. And whether considered as guardian 
by nature or for nurture, she has no control over the estate of her 
infant children. Kiine vs. Beebe, 6 Conn. 494. 

Had the mother given bond, as required by law, for the faith- 
ful and judicious discharge of her trust, the direction given to this 
case might have been different. As it is, the decree below must 
be affirmed, 


No. 53.—Leroy Napier, plaintiff in error, vs. Witu1am T. W. 
Napier, defendant in error. 


[1.] Where, by a deed of trust, the sum of fifteen thousand dollars was rais- 
ed, by the voluntary contribution of certain residuary legatees, and vested 
in a trustee, subject to certain trusts, one of which was, that the sum of five 
thousand dollars, and no more, should be appropriated for the payment of 
the debts of the cestui que trust, then owing, the said trustee to judge of the 
justness of the debts which might be presented for payment, and of the order 
and proportions in which the same should be paid: Held, ona bill being 
filed by the cestui que trust, alleging that all his debts have been paid by the 
trustee, and that there remained in his hands the sum of three thousand dol- 
lars of the five thousand dollars placed there for the payment of his debts, — 
that the cestui que trust was entitled to an account from the trustee therefor, 
and to have the same invested for his benefit. 


In Equity, in Bibb Superior Court. Decided by Judge Fioyp, 
January Term, 1849. 


The bill states, that the defendant in error, who was complain- 
ant in the Court below, was the son of Thomas W. Napier, who 
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departed this life in the year 183—, having previously made a 
will, thereby bequeathing the whole of his estate to certain lega- 
tees, and entirely cutting the complainant out of any interest in 
his estate. The bill further states, that after the execution of the 
will, and just before his death, the said Thomas Napier repented 
his said act, and being then unable to have his aforesaid will in 
writing altered, and being anxious to make a provision for the 
complainant out of his large estate, declared it to be his will and in- 
junction, that out of the large mass of residuary legacies bequeath- 
ed in his will, a reasonable portion or amount of his said estate 
should be set apart and secured for the benefit of complainant ; 
that certain legatees under the will, in order to. carry into effect 
the subsequently expressed wishes of Thomas Napier in refer- 
ence to complainant, on the 3d day of April, 1840, entered into 
certain articles of agreement, whereby the parties therein named, 
covenanted and agreed mutually to and with the other, to raise 
a fund of $15,000, by equal contributions from the mass and re- 
sidue of the said testator’s estate, in proportion to the amount of 
their respective interest therein, and to pay the same then forth- 
with into the hands of the defendant, andthat the said sum should 
constitute a trust fund in his hands, and vest in him as trustee and 
not otherwise, for the following purposes, and subject to the follow- 
ing trusts, viz: to apply $5000 thereof, and not more, to the dis- 
enthralment of the complainant from the debts he then owed— 
said defendant to judge of the justice of the said debts which 
might be presented to him for payment, and of the order and propor- 
tion in which they should be paid, but in no event should more than 
$5000 of the said fund be applied to the payment of existing debts 
againstcomplainant. ‘The residue of the said fund of $15,000, was 
to be vested in and managed by the defendant, as trustee, for the use, 
benefit and support of complainant, and by him employed and in- 
vested in such manner asto him shall be deemed best, and the an- 
nual profits of the same to be applied by defendant to the sup- 
port of the complainant, but in no event was the principal sum to 
be diminished by the trustee.” The bill charges, that shortly af- 
ter the execution of the instrument, the sum of $15,000 was 
paid, according to the terms thereof, into the hands of the defen- 
dant, as trustee for complainant, and that the defendant accepted 
the trust and received the said sum of $15,000. 

Complainant charges, that the defendant had converted a large 
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portion of the $5000 designed first for the payment of the then 
existing debts against complainant, to his own use and benefit ; 
that the defendant had used but a small portion of the sum in pay- 
ment of complainant’s debts, and that he was unable to state 
what amount had been so applied; that the debts which have 
been taken up, had been bought up fora sum much less than was 
due thereon—the defendant sometimes paying only twenty-five 
cents in the dollar for the said debts—and that the defendant now 
claims he should be allowed the full nominal amount of the said 
debts, so taken up by him with a portion of the said fund of 
$5000. 

The prayer of the bill is, that the defendant may answer and 
account, and that he be decreed to appropriate such portion of 
said $5000, remaining in his hands, to such debts as were due from 
complainant at the time of the execution of the articles of agree- 
ment, which in justice and equity ought to be paid under the dis- 
cretion given to him, and that the defendant might pay over to 
the complainant the balance of the said $5000 remaining in his 
hands, and the profits and gains thereof, after the payment of the 
debts as before mentioned, or that the defendant might be decreed 
to use and control the said balance for the benefit of complainant, 
and account to him for the profits and gains thereof. 

To which billa general demurrer was filed, alleging that taking 
the case made by the bill to be true, it is not such a case as the 
defendant is bound to make answer to said bill. 

The bill and demurrer were heard before Judge Floyd, and 
after argument had thereon, the same was overruled, and the de- 
fendant ordered to answer. To which counsel for defendant in 
the bill excepted. 

In overruling the demurrer, Judge Floyd based his decision on 
two grounds: 

1st. That the complainant, even though it should be conceded 
that he had no right to any surplus of the five thousand dollar 
fund, that might remain after payment of his debts, was still enti- 
tled, under the statements of the bill, to have an account from the 
defendant, as to the manner in which he had exercised the discre- 
tion given him in regard to the application of that fund to the pay- 
ment of complainant’s debts, and to have a decree that defendant 
should exercise his discretion in the payment of the debts under 
the trust deed, unless the defendant should show cause why he 
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declined to do so. To which decision and opinion the defendant’s 
counsel excepted. 

2d. That the complainant was entitled to sue for and recover, 
from the defendant, any surplus of the said five thousand dollar 
fund that should remain in the defendant’s hands, after he had ful- 
ly exercised the function of paying the complainant’s debts, as 
committed to his discretion by the trust deed. To which opinion 
and decision of the Court defendant’s counsel excepted, and upon 
these exceptions assigned errors. 


Cuapre tL, for plaintiff in error. 
R. Harpeman, for defendant. 


By the Court—Warner, J. delivering the opinion. 


The error assigned to the judgment of the Court below is, thé 
overruling the demurrer filed by the defendant to the complain- 
ant’s bill. 

[1.] The object of the bill is to require the defendant to disco- 


ver in what manner he has disbursed the sum of five thousand 
dollars, paid into his hands for the discharge of the complainant’s 
debts, and to account for the surplus, if any, which may remain in 
his hands after the payment of such debts. 

The bill charges, that Thomas Napier, the father of the com- 
plainant, had made his will and excluded him as one of the lega- 
tees of his large estate; that during his last illness, he repented 
the act, and just before his death, too late to make any alteration 
in his written will, declared it to be his will and injunction, that 
out of the mass and residue of his large estate, bequeathed to his 
residuary legatees, a reasonable portion oramount thereof, should 
be set apart and secured for the benefit, maintenance and sup- 
port of the complainant. In pursuance of this request and in- 
junction of the testator, his residuary legatees entered into a 
written stipulation to carry the same fully into effect. After re- 
citing the request and injunction of the testator as above expres- 
sed, the residuary legatees raised, by voluntary contributions, and 
conveyed to Leroy Napier, the sum of fifteen thousand dollars, 
as a trust fund, for the following purposes, and subject to the fol- 
lowing trusts, namely: five thousand dollars thereof, and not 
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more, to the disenthralment of the complainant from the debts 
which he then owed—said trustee to judge of the justness of the 
debts which might be presented to him for payment, and of the 
order and proportions in which they should be paid; but in no 
event was more than five thousand dollars to be taken from the 
fund of fifteen thousand dollars, for the payment of complainant’s 
existing debts. 

The residue of said fund of fifteen thousand dollars, to wit: the 
sum of ten thousand dollars, to be vested in the trustee, and man- 
aged by him, for the use, benefit and support of the complainant, 
as to him should be deemed best and most judicious. The only 
controversy is with respect to the five thousand dollars, directed 
to be appropriated for the payment of the complainant’s debts, 
by the trustee. The plaintiff in error insists, that the sum of five 
thousand dollars was held by him as a trustee, for the creditors of 
the complainant, and that, after the payment of his debts, he is 
entitled to hold the overplus as a trustee for the donors of the 
deed. The answer to that view of the case is, that there is no 
reversionary clause in the deed, which entitles them to such over- 
plus. The fifteen thousand dollars was conveyed by the donors 
to the trustee, in accordance with the wishes of Thomas Napier, 
during his last illness, for the maintenance and support of the 
complainant, and is so stated on the face of the deed. The fif- 
teen thousand dollars was raised and appropriated by the residu- 
ary legatees of Thomas Napier, deceased, for the benefit of the 
complainant, and not for the benefit of the donors, in any event, - 
so far as appears on the face of the deed itself. The debts, it is 
alleged, have all been paid, and, as we are bound to presume, ac- 
cording to the discretion of the trustee, consequently he is no lon- 
ger a trustee for the creditors of the complainant. The complain- 
ant alleges, that the trustee has now remaining in his hands, the 
sum of three thousand dollars, of the aforesaid sum of five thou- 
sand dollars, after the payment of all his debts, and the question 
is, whether the trustee is entitled to keep it for his own use, or to 
retain it for the donors, or be decreed to hold it in trust for the 
complainant? There is no clause in the deed which will entitle 
the donors to the fund, conveyed by them for the benefit of the 
complainant, according to the wishes and injunctions of the de- 
ceased testator, as expressed on the face of the deed, and we are 
not aware of any principle by which it will result to them by 
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operationof law. The creditors of the complainant are not entitled 
to it, because their debts are all paid. The trustee is not entitled 
to it for his own use, for it is a well established rule in Equity, 
that a trustee is not permitted to make any profit to himself in any 
of the concerns of his trust. 1 Story’s Eq. §465. Docker vs. 
Somes, 2 Mylne & Keen, 664. We think that from a fair construc- 
tion of this deed of trust, the complainant is entitled to the sur- 
plus of the five thousand dollars, after the payment of his debts, 
according to the discretion of the trustee. That discretion of the 
trustee in regard to the payment of the complainant’s debts, has 
already been exercised in their extinguishment. According to 
the allegations in the bill, there are not now any debts of the com- 
plainant in existence, with regard to the payment of which the 
discretion of the trustee can be exercised. The wishes and in- 
junctions of the deceased testator, during his last illness, were, 
that out of the mass and residue of his estate, a reasonable amount 
should be set apart and secured as a fund for the maintenance 
and support of the complainant, and thedeed of trust purports, 
on its face, to have been executed for the purpose of carrying into 
effect such wishes and injunctions of Thomas Napier, the deceas- 
ed testator. The leading object of the deed of trust was, to set 
apart and secure a reasonable amount of money, as a fund for the 
maintenance and support of the complainant. The payment of 
his just debts was for his benefit, and in the opinion of all honest 
and well disposed persons, would be considered at least necessa- 
ry for his decent maintenance and support with credit to himself 
and his family connexions. The donors of the deed were willing 
that five thousand dollars of the fund raised for his benefit, should 
be appropriated for the payment of his debts, but no more. Well, 
his debts have all Seen paid, and there remains a balance in the 
hands of the trustee of three thousand dollars of the fund origi- 
nally raised, for his benefit, by the residuary legatees under his 
father’s will, and in accordance with the request and death-bed in- 
junctions of the testator, and we are of the opinion he is entitled 
to have the discovery prayed for from the trustee, and to have the 
surplus remaining in his hands, after the payment of all his debts, 
invested for his benefit. 
Let the judgment of the Court below be affirmed. 


VOL. VI. 52 
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No. 54.—Detoacn & Witcoxson, plaintiffs in error, vs. Mat- 
THew H. Myrick, defendant in error. 


{1.] In the trial of a claim, it is not necessary for the plaintiff in execution to 
produce the judgment upon which his execution is founded, and the execu- 
tion may be read in evidence without the judgment. 

[2-] Alevy upon real estate is not prima facie evidence of satisfaction, and al- 
though unaccounted for does not extingush the judgment. 

3.] Proof of the possession by defendant in execution, at the time or subse-- 

[ po y , 
quent to the date of the judgment, of a slave of the same name, sex and 
age with the slave levied on: Held, sufficient to east the onws upon the claim- 


ant. 


Levy and claim, in Upson Superior Court. Tried before 
Judge Fioyp, October Term, 1848. 


An execution in favor of Matthew H. Myrick, issued from Up-- 
son Superior Court, against John R. Hudson and others, was le- 
vied on a slave by the name of Sandford, on the 26th day of Au- 
gust, 1847, which was claimed by the plaintiffs in error. The 


cause stood for trial on the appeal at the February Term of said 
Court, 1849. 

The plaintiff offered in evidence the execution, which was ob- 
jected to by claimant on two grounds. 

1st. Because the judgment upon which it was founded should 
first be shown in evidence. 

2d. Because there appeared on the fi. fa. a levy on land 
which had been dismissed by order of plaintiff’s attorney, before: 
the levy on said negro boy. 

The objections were overruled and the fi. fa. admitted in evi- 
dence. The Court required the plaintiff to show that the negro 
boy, Sanford, was in the possession of Hudson at the time or since 
the dismissal of said levy, which was made the 2d April, 1844. 

Plaintiff proved that a negro boy by the name of Sandford, was 
in the possession of Hudson from 1843 to 1846, and closed. 

The claimant moved to dismiss the levy, on the ground that 
plaintiffhad not cast the onus probandi ; which motion the Court 
refused. Whereupon, claimant withdrew his claim, and excepted 
to the decision of the Court, and assigned error thereon. 
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Hammonp & Powers, for plaintiffs in error. 


Smiru & Hunter, for defendant in error. 


By the Court—Niszet, J. delivering the opinion. 


[1.] Upon the trial of this claim, the claimant objected to the 
execution going in evidence, until the judgment upon which it 
was founded was produced. The objection was overruled. We 
are asked to say whether that was or not an error. By the Com- 
mon Law, the remedy of a party, whether the defendant in exe- 
cution or a stranger, aggrieved by the levy of an execution upon 
property not liable to it, is an action of trespass. The rule ofthe 
Common Law is this: if the defendant in execution brings tres- 
pass against the Sheriff, he (the Sheriff) can justify, by the evi- 
dence of the writ, without producing the judgment; but if a 
third person brings trespass against the Sheriff, the Sheriff can de- 
fend only upon producing the judgment and the writ. The rea- 
sons given are these : In the first case, by proving that he took the 
goods in obedience to a writ against the plaintiff, he has proved 
himself guilty of no trespass; but in the other case, they are not 
the goods of the party against whom the writ issued, and, there- 
fore, the officer is not justified by the writ in taking them. Lake 
vs. Billers et al. 1 Lord Raymond, 733. Martin vs. Podgers et al. 
5 Burrow, 2631. Buller N. P. 234. 2 Johns. Reports, 45, 
Doug. 40. The reasons of the Common Law rule are brief, and 
it must be confessed not very satisfactory. 

Our Statutes have given to persons, not parties to executions, 
remedies unknown to the Common Law, when they are levied 
upon property to which such persons haveclaim. They are found 
in our Claim Laws. The remedy provided in Georgia, by the 
interposition of a claim, is known to but few of our sister States. 
Statutes similar to ours obtain in Alabama. If the remedy by 
claim be considered as a substitute for the action of trespass as at 
Common Law, and be considered farther as controlled by the de- 
cisions in Great Britain upon that action, why then, the judgment 
ought to have been produced. The claimant, by our Statute, 
must be a person not a party to the execution. A Sheriff in 
England being sued by such a person, we have seen, could justi- 
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fy only by producing the judgment and the writ. By analogy, as 
against the claimant here, it may be contended, that the plaintiff 
in execution must also produce the judgment as well as the writ. 
Whilst I admit that the remedy by claimin Georgia, has supersed- 
ed the action of trespass, being more simple, more direct and 
more ample, yet I deny that a claim in Georgia bears any, or if 
any, a very close analogy to that action. It is very different— 
depends upon principles peculiar to itself—and we are, therefore, 
left free to frame a practice, under our Statutes, wholly irrespec- 
tive of those doctrines which, in England, have been held appli- 
cable to actions against the officer. The object of the claim is to 
try the question, whether the property levied on is subject to the exe- 
cution or not, as against the title which the claimant sets up. Sub- 
ject or not subject, is the issue, and that issue is submitted to a 
Jury to find. Now, it will be remarked, that the levying officer 
is no party to this issue. There is no proceeding against him as 
in England; there is no judgment rendered against him. If the 
issue is found for the plaintiff in execution, he cannot, so far as I 
can see, be in any event injuriously affected by it—if for the claim- 
ant, he cannot be directly affected by it. His relations to the 
plaintiff, as ministerial officer, in that latter event, are such as the 
law has ascertained and declared them. If he has done his duty 
according to law, he is in all contingencies safe. Farther, I re- 
mark, the question whether the property be subject to the exe- 
cution, does not depend alone upon the question whether the lien 
of the judgment has ever rightfully attached upon the property. 
By Statute, the lien of a judgment attaches from its date, upon 
allthe property then owned, and subsequently acquired, by the 
defendant, unless such property, so owned, be subject to older 
and, therefore, better liens. The lien may have attached dnd be 
discharged. It may have been discharged by the act of the plain- 
tiff, by the act of the Sheriff, by payment of the execution by the 
defendant, or by limitation laws. The issue is not, therefore, de- 
terminable alone by reference to the date of the judgment. It 
may depend upon something supervenient the judgment. I far- 
ther remark, that the claimant cannot rely upon the fact, that the 
lien of the judgment has never attached upon the property, and 
that alone; for, upon the plaintiff’s making out a prima facie case, 
that is, according to our phraseology, casting the onus upon him, 
he will be required to show title in himself. He cannot succeed 
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by showing a title in a third person, better than the lien of the 
judgment. This is the reason of the matter. Not only is it rea- 
sonable, but it is deducible from the Statute; because the Sta- 
tute requires the Court to which the claim is made returnable, 
“to cause the right of property to be decidedon bya Jury.” From 
these general views, I conclude that the issue to be tried in a claim 
case is, whether the property levied on be subject or not to the 
execution, as against the claim or title set up by the claimant. 
These views of the issue are necessary to the elucidation of the 
question whether the Court erred in ruling that the production 
of the judgment was unnecessary. 

One of the provisos to the Claim Law, is as follows: “ Provi- 
ded, also, that the burden of proof shall be upon the plaintiff in 
execution, in cases where the property levied on is, at the time 
of such levy, not in possession of the defendant in execution.” 
Prince, 448. Upon the trial of the issue, made as I have stated, 
between the plaintiff in execution and the claimant, it is obvious, 
from the whole Act, and particularly from this proviso, that the 
Legislature intended that the plaintiff in execution should, in the 
first instance, be held to make out a prima facie case only. The 
levy must precede the interposition of the claim. At the time of 
the levy, it is not to be inferred that there will beaclaim. The 
law contemplates—the whole machinery of the Claim Laws con- 
templates—in advance of any issue, a plaintiff with a process re- 
gularly obtained. For without such a process—certainly with- 
out @ process—there can be no such thing as a claim at Sheriff’s 
sale. The levy being made and a claim put in, and the issue 
joined, if it is apparent from the Sheriff’s entries, or by proof, 
that the property was in the possession of the defendant, at the 
time of the levy, the plaintiff need proceed no farther—he may 
rest his case, and the claimant must show his title. The onus is 
cast. Possession in the defendant to an execation, levied by the 
Sheriff, raises the presumption that the property is liable. 

The proviso contains‘a negative pregnant. It declares that, in 
cases where the property is not in the possession of the defen- 
dant, the burden of proof shall be on the plaintiff. The affirma- 
tive with which this negative is pregnant is, that if the defendant 
as in possession, the burden of proof shall not be upon the plain- 
tiff—that is, the possession in that case shall be sufficient to cast 
the burden on the claimant. Now, in all such cases, the plaintiff 
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is required to make out only a prima facie case. Farther, in ca- 
ses where the possession 7s not in the defendant, and the plaintiff 
takes the burden of proof, what is that burden? In our judg- 
ment, not to show a judgment, execution, levy and an unextin- 
guished lien, but to show what is equivalent to possession in the 
defendant—what is, in other words, a prima facie case. For exam- 
plefthe burden ,is to show a process, levy, and that the property 
was in possession of the defendant at the time or after the judg- 
ment was_rendered, so that the lien would attach upon it. Upon 
whom is it equitable that the burden should rest of making out a 
perfect case—the vigilant creditor who is, with his process in his 
hand, arrested in his efforts to realize his money, or the claimant 
who arrests him? The practice in our Circuit Courts is now and 
has been, I believe, from the beginning, in accordance with this 
construction of the Claim Laws. These things being so, we 
think that, when the plaintiff produces an execution, regular upon 
its face, and duly levied, the Court ought, in a claim case, to pre- 
sume that the Sheriff has acted by rightful authority; that it is 
founded on a valid judgment, and that it ought to be admitted in 
evidence without producing that judgment. 

In Alabama, where there are Claim Laws similar to our own, 
this question has been so determined. Carlton et al. vs. King, 1 
S. & Port. 472. See, also, Hooper vs. Pair, 3 Porter, 401. 

[2.| The second ground of error is the decision of the Court 
below, that the levy of an execution upon lands, dismissed by or- 
der of the plaintiff’s attorney, and not otherwise accounted for, is 
not a satisfaction of the judgment. Whether the dismissal of a 
levy upon personal property by the attorney, not appearing to be 
by authority or consent of the plaintiff, will be a satisfaction of 
the judgment, may be a serious question. In New York it has 
been held that it will not. We find no necessity in this case to 
determine that question. We hold, that a levy dismissed upon 
lands, is no discharge of the defendant. A levy upon lands, un- 
accounted for, is no satisfaction of the judgment. A Sheriff, by a 
levy on lands, acquires in the land no such qualified property as 
he acquires by a levy on and seizure of personal property, and, 
therefore, incurs no such liability to the plaintitis as he incurs in 
case of personal property. A levy upon real estate is not, as a 
levy upon personal property sufficient to pay the debt is, prima 

facie, a satisfaction. The lien of a judgment in Georgia, attaches 
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upon real estate equally with personalty, and that lien is not dis- 
charged by alevy. By Statute in Georgia, the Sheriff is required, 
when he levies upon land, to leave with the owner or tenant in 
possession, notice, in writing, of the levy, if such owner be in the 
County, or if there be a tenant in possession ; and if there is no 
tenant, then he is required to transmit the notiee to the owner 
within five days from the levy. He cannot take possession of the 
land, and he need not, as it isimmovable. “A levy on land, (says 
Butler, J. in Gassaway vs. Hall and others,) seems to me to be 
nothing more than a specific declaration by the Sheriff, on the ex- 
ecution, that the land is liable to a specific lien, and that the She- 
riff has asserted his legal authority to sell it. This assertion gives 
him a constructive right to the land, so that he may divest its own- 
er of title at any time he may choose to sell it. It is making the 
lien by judgment enforceable by the Sheriff, and thus connects 
him with, and gives him control over, the land,” &c. 3 Hill’s 
S. C. Reps. 292. 14 Wend. 260. 23 1b. 490. 4 Hill’s N. Y. R. 
619. 4 Mass. R. 403. 1 Penn. R. 425. 5 Yerger, 227. 6 Ib. 
305. 8 Johns. Rep. 544. 

[3.] Again, itis complained that the Court erred in ruling that 
the onus was shifted in this case. The evidence was, that a negro 
man, of the same name with that levied on, had been in possessiom 
of the defendant in execution for several years after the judgment 
was rendered, and that he exercised over him acts of ownership. 
The plaintiff in error insists that the proof is insufficient to cast 
the onus probandi upon the claimant, because it does not establish 
the identity of the slave about which the witnesses testified, with 
the slave in controversy. We have seen that it is only necessary, 
in the first instance, for the plaintiff in execution to make out a 
prima facie case. The identity here is not perfectly established— 
yet there is some evidence of identity. Possession of a slave by 
the defendant in execution, at the time or subsequent to the date 
of the judgment, of the same name, sex and age with the one le- 
vied on, we hold sufficient to cast the onus upon the plaintiff. As 
to what shall be sufficient evidence to do this, that is left to the 
discretion of the presiding Judge, and in a matter within his dis- 
cretion, we will not interfere, unless his discretion has been plain- 
ly exercised contrary to law. 

Let the judgment be affirmed. 
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No. 55.—Tue Bank or Cuareston, plaintiff in error, vs, Mary 
Moore, executrix, and others, defendants, 


[1.] After final judgment has been rendered against the original party, it is 
competent for the plaintiff, by scire facias, to charge the estate of the securi- 
ty on appeal, with the amount thereof. 

[2.] The Act of 1826, authorizing judgment to be entered up against the prin- 
cipal and security on appeal, jointly or severally, is only cumulative; and 
the party. may still proceed to enforce the judgment against the security, by 
writ of scire facias, or action of debt on the appeal bond, as at Common Law. 


Scire facias, in Bibb Superior Court, before Judge Froyp, 
January Term, 1849. 


The Bank of Charleston instituted an action of assumpsit 
against Joshua G. Moore, as indorser upon a promissory note, re- 
turnable to August Term, 1840, of Bibb Superior Court. At 
August Term, 1841, a verdict was rendered against Joshua 
G. Moore ; from which verdict he appealed, and gave, as his se- 
curity on the appeal, one George W. Moore. Before trial on the 
appeal, both Joshua G. and George W. Moore, died. Mary 
Moore became the administratrix of Joshua G. Moore, and was, 
at the November Term of the Court, 1845, made a party to the 
suit. At the May Term, 1847, of the Court, a verdict was ren- 
dered against Mary Moore, as administratrix of Joshua G. Moore, 
and a judgment was entered up on the verdict against Mary 
Moore, as administratix of Joshua G. Moore, and against Mary 
Moore and Henry E. Moore, as executrix and executor of George 
W. Moore. At July Term, 1848, of the Court, an order was ta- 
ken to vacate the judgment as to the executor and executrix of 
George W. Moore, and which was accordingly done, and the 
death of George W. Moore suggested to the Court, with the view 
to the issuing of scire facias, to make hisrepresentatives parties, so 
that judgment might be rendered against them. The scire facias 
was duly issued and served, and at January Term, 1849, of the 
Court, counsel for plaintiff in error, (who was also plaintiff in the 
Court below,) moved to make the defendants in error, as the ex- 
ecutrix and executor of George W. Moore, parties to the suit, 
with the view of entering up judgment against them, on the ver- 
dict rendered against Mary Moore, as administratrix of Joshua 
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G. Moore, at the May Term, 1847, of the Court. Which motion 
was overruled by the Court below, and the counsel for plaintiff in 
error excepted, and has assigned errors thereon. 


Gresuam & Harpeman, for plaintiff in error. 
Powers & Wuittte and Por & Nisset, for defendants. 
By the Court—Lumpxin, J. delivering the opinion. 


The plaintiff having entered up judgment against the estate of 
Joshua G. Moore, the defendant, without making the representa- 
tives of George W. Moore, the security on appeal, a party, could 
the plaintiff afterwards, upon scire facias, charge the estate of 
George W. Moore with the judgment ? 

[1.] The Court below decided that this could not be done, for 
the reason that there was no case pending in Court upon which 
this proceeding could be predicated. Is not this equally true in 
every instance, where it is sought to make the bail liable, upon a 
return of non est inventus to the capias against the principal? A 
scire facias is usually founded on some matter of record, unless it 
be to repeal acharter or such like purposes. If it be to enforce a 
recognizance, it is an original proceeding, but if sued out upon a 
judgment, as in the present case, it is only a continuation of the 
former suit. 1 Durnf. § East, 388. 

What is the undertaking of the security on appeal? It is not 
primary, but ultimate, that he will pay the eventual condemnation 
money ; that is, whatever shall be recovered against his principal. 
It would seem, therefore, that the liability of the security did not 
accrue until after final judgment against the original party, and 
that scire facias or suit on the appeal bond would be the proper 
remedy. 

[2.] It is true, that the Act of 1826, allows the plaintiff to enter 
up judgment against the principal and security on appeal, jointly 
or severally. Hotchkiss, 602. But this is cwmulative and per- 
missive only, not imperative. He may do it, or else, if he see fit, 
pursue his Common Law redress, by writ of scire facias, or ac- 
tion of debt on the bond. Could judgment go, under this Sta- 
tute, against the representatives of a deceased security within 
twelve months from the date of their qualification? We think 
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not. The creditor would have to wait, then, the expiration of 
this period, or proceed to judgment separately against the origi- 
nal party, and upon his default, in due time resort, as he has here 
done, and we think properly, against the estate of the security. 
The security on appeal is never treated or considered as a co- 
ordinate party during the progress of the suit. He is not known 
to the record as such. Heis never notified of amendments made 
to the pleadings, or the filing of interrogatories. His death does 
not suspend the suit—better for him that it should not. When 
called upon to answer, he can plead to the writ, and show any ir- 
regularity in the record, or that the judgment was fraudulently 
and collusively obtained, or that it has been satisfied or released, 
or any other matter that the law judges sufficient for his discharge. 
Judgment reversed. , 





